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THE DOCTRINE OF THE EQUALITY OF STATES AND ITS 
RECENT MODIFICATIONS 


By Hersert WEINSCHEL 


Assistant Professor of Government, St. Louis University 


The doctrine of the equality of states has undergone gradual modifica- 
tions, especially in more recent times—since the establishment of the 
League of Nations. The great Powers have probably at all times domi- 
nated the political scene, particularly during the nineteenth century. 
But since there existed no international organization, this predominance 
did not express itself in legal, but only in political terms, although it may 
at times have assumed a quasi-legal status, such as in regard to the law- 
making provisions of various treaties of the nineteenth century, sponsored 
mainly by the great Powers, which acquired the character of general 
international law. It was only when international organizations were es- 
tablished, based on legal principles, that the dominant position of the 
great Powers received legal sanction. 

It will be the task of this article to examine just in what fields and to 
what extent the doctrine of state equality has been modified and, on the 
other hand, in what respects it has retained its validity. Of course, there 
are some writers who claim that the doctrine never possessed any validity— 
that equality never existed among states—or that it is an outworn doctrine 
or principle which has lost its meaning. 

To gain a better understanding of its more recent modifications, it will 
be necessary to give first a brief description of its origin, meaning, and 
important stages in its development. 


I. Tue Doctrine IN GENERAL AND Its APPLICATION PRIOR TO THE 
LEAGUE COVENANT 


As long as the idea of the universal community remained alive, there was 
no reom for the concept of the equality of states. The Holy Roman Empire 
laid claim to the allegiance of all Christian rulers of Western Christendom. 
The rise of national states and the Protestant Revolution undermined, and 
the Thirty Years’ War destroyed, the idea of the universal community. 
The notion of the community or family of states gradually took its place: 
The states were independent of the Empire and of each other. They were 
sovereign states: Equality was a result of sovereignty. The equality of 
the German states—members of the Holy Roman Empire—was recognized 
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by the Treaty of Osnabriick —one of the three treaties that made up the 
Peace of Westphalia (1648). Equality for the Christian states outside the 
Empire had to be accepted by applying the argumentum a minori ad 
majus, if even the states within the Empire were recognized as equal.’ 
Actually, equality was recognized before the Peace of Westphalia: The new 
national monarchies, such as France, England, Spain, Portugal, and 
Sweden, had not paid even lip-service to the Empire’s claims long before 
the Thirty Years’ War brought an official end to the universal community.® 

The doctrine of equality had to await elaboration by writers, especially 
by those of the naturalist school—led by Pufendorf—and by Vattel who 
adopted their reasoning. Their deduction was: Since men are by nature 
equal and have the same rights and obligations, states which are still in a 
‘“state of nature’’ must likewise be equal and hold from nature the same 
rights and obligations. Even without the analogies from the human ‘‘state 
of nature,’’ the theory would have arrived at the same results, because 
entities recognizing no superior authority above themselves must be con- 
sidered as possessing an equal voice in all legal matters.© The doctrine of 
state equality developed from the time of the rise of the modern multi-state 
system; the Peace of Westphalia formed a landmark in its development,° 
and its elaboration is due to writers and to the strengthening of the state 
system. It seems that the older writers were agreed upon the meaning of 
the concept. Of course, by state equality is meant legal, not political, 
equality, because the latter never existed. It means equality before the 
law. Legal equality of states was accepted in spite of physical inequality, 
just as among individuals within a state, where physical, mental, and 
financial inequality exists, but all are granted ‘‘the equal protection of the 
laws.’’? 
1‘‘That there be an exact and reciprocal equality amongst all the Electors, Princes 
and States of both Religions ...’’ (Art. V). Cf. Eagleton, International Govern- 
ment (rev. ed., 1948), pp. 5-6, and Oppenheim, International Law, Vol. I (7th ed. by 
Lauterpacht, 1948), p. 793, note 3. See also J. Goebel, Jr., The Equality of States: 
A Study in the History of Law (1923), p. 71. 

2Cf. Eagleton, op. cit., p. 5. 

3 See Goebel, op. cit., pp. 30-58, but especially pp. 43, 57-58. Differences in rank 
existed among the states and gave rise to many disputes over questions of precedence, 
but did not affect the equality of states. Cf. Oppenheim, op. cit., pp. 248-249. 

4 Vattel, The Law of Nations (translation by Fenwick, 1916), p. 7. Cf. Butler and 
Maccoby, The Development of International Law (1928), pp. 248-253. Chief Justice 
Marshall in The Antelope (10 Wheaton 66, 122 (1825)) and Sir William Scott in 
Le Louis (2 Dodson 210 (1817)) gave expression to the same idea. 

5 See, however, Brierly, The Law of Nations (4th ed., 1949), p. 47; Kelsen, General 
Theory of Law and State (1945), p. 387. 

6 This view is most widely held, although not by Dickinson (The Equality of States 
in International Law (1920), p. 334). Cf. on the legacies of the Settlement of West- 
phalia, Leo Gross, ‘‘The Peace of Westphalia, 1648-1948,’’ this JourNAL, Vol. 42 


(1948), pp. 20-41. See also Goebel, op. cit., p. 86. 
7 Cf. Fourteenth Amendment to the Constitution of the United States (Section 1). 
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It is only more recently that there has been no agreement concerning the 
meaning of this concept. Oppenheim’s formulation seems to correspond to 
the true meaning of the traditional doctrine. According to him, legal 
equality has four consequences : 


(1) When a question arises which has to be settled by consent, every 
state has a right to a vote, but to one vote only. 

(2) The vote of the weakest and smallest state has as much weight 
as the vote of the largest and most powerful. 

(3) No state can claim jurisdiction over another. 

(4) The courts of one state do not, as a rule, question the validity 
of the official acts of another state insofar as those acts purport to take 
effect within the sphere of the latter state’s jurisdiction.® 


However, Dickinson,° confines equality to ‘‘the equal protection of the law 
or equality before the law,’’ but denies ‘‘equal capacity for rights.”’ 
Brierly *° takes a similar. view. Kelsen maintains that, as formulated by 
Oppenheim and most of the writers on international law, 


the principle of equality is the principle of autonomy of the States as 
subjects of international law."! .. . 

If the equality of the States means their autonomy, it is not an abso- 
lute and unlimitable, but a relative and limitable, autonomy which 
international law confers upon the States.” 


Lande claims that while the equality of states went into eclipse from the 
Congress of Vienna (1814-1815) to the Franco-Prussian War (1870-1871), 
it was revindicated in the period from 1871 to 1914.** 

It seems that the later writers who have attacked the traditional doctrine 
of equality have been more influenced by the actual practice of states, 
marked by the political hegemony of the great Powers, rather than guided 
by the legal principles embodied in this doctrine. It is undeniable that 
this is the law or at least used to be the law—it is still today in most respects, 
although it may not always have been applied. Political hegemony had 
never been recognized as implying also legal hegemony in any legal in- 
strument prior to the League Covenant and again in the United Nations 
Charter, although it may have functioned the same way in preceding cen- 
turies, especially in the nineteenth century—the era of the great law- 


8 Cf. Oppenheim, op. cit., pp. 238-242. 

9 Op. cit., pp. 334-335. 

10 Op. cit., p. 117. 

11 Kelsen, op. cit., p. 253. 

12 Tbid., p. 254. Kelsen on equality of states, loc. cit., pp. 251-254, 387. In the 
same sense, Kelsen, ‘‘The Principle of Sovereign Equality of States as a Basis for 
International Organization,’’ Yale Law Journal, Vol. 53 (1944), pp. 208-212, and 
“The Draft Declaration on Rights and Duties of States: Critical Remarks,’’ this 
JouRNAL, Vol. 44 (1950), pp. 259-276, but especially pp. 268-269. 

13 Lande, ‘‘Revindication of the Principle of Legal Equality of States, 1871-1914,’’ 
Political Science Quarterly, Vol. 62 (1947), pp. 258-286, 398-417. 
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making treaties.1* The great Powers acted as self-appointed law-makers 
and the other states accepted the rules laid down by them.*® During the 
nineteenth century there were at first five great Powers, namely, Great 
Britain, Austria, France, Prussia, and Russia, and after 1871, six, with 
Italy added by her unification. These five, and later six, great Powers, 
acting as a Concert, made decisions and laid down rules of international 
law which came to be accepted by practically all the other states. 

The rules established for the rank and precedence of diplomatic envoys, 
for free navigation on so-called international rivers, and the abolition of the 
negro slave trade—which all arose from the Congress of Vienna (1815) '*®— 
achieved world-wide acceptance. The law-making provisions of the Treaty 
of Paris (March 30, 1856), especially the admission of the Ottoman Empire 
to the Christian state system, were respected by other states, non-signatories 
to the treaty ; and the Declaration of Paris concerning Maritime Law (April 
16, 1856), which was issued by the seven signatories to the Treaty of Paris, 
became universal international law through formal accession by most of 
the states of the world and through respect for its rules even on the part of 
those few states which, like the United States, never officially acceded to it. 
The perpetual neutralization of Switzerland by the Final Act of the 
Congress of Vienna (1815), the establishment and neutralization of Belgium 
by the Treaties of London of 1831 and 1839, and the neutralization of 
Luxembourg by the Treaty of London of 1867 were also respected by the 
other states which were not parties to those treaties. The same holds true 
for the decisions made by the six great Powers at the Congress of Berlin 
(1878) where three new independent states—Rumania, Serbia, and Monte- 
negro—were created, and for the decisions and rules adopted at the Berlin 
Congo Conference (1885) concerning the partitioning of Africa. 

All this was achieved by the great Powers without the existence of a 
formal permanent international organization. Their influence was so domi- 
nant that it led international lawyers as Lawrence and Taylor to claim for 
the great Powers a position of legal superiority in relation to the smaller 
states—a ‘‘primacy”’ or ‘‘overlordship.’’** A recent writer,’® who made a 
study of this problem for the century before the first World War, reaches a 
similar conclusion concerning the period from the Congress of Vienna to 
the Franco-Prussian War (1814-1871), but not concerning the following 


14 On this era, see Nussbaum, A Concise History of the Law of Nations (1947), pp. 
191-199. 

15 Cf. Jessup, A Modern Law of Nations (1948), p. 39. 

16 The rules concerning diplomatic envoys were supplemented at the Congress of 
Aix-la-Chapelle (1818). 

17 On this question, see Hicks, ‘‘The Equality of States and the Hague Conferences,’’ 
this JourNAL, Vol. 2 (1908), pp. 547-549, where also the rejection of this view by 
Oppenheim (International Law (1905), Vol. I, pp. 162-164) is quoted. 

18 Lande, op. cit. 
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period; the change being due to the decay of the ‘‘European Concert.’’ 

We may safely conclude that the great Powers, acting as the Concert of 
Europe and being only a de facto body, during most of the century from 
the Congress of Vienna to the outbreak of the first World War made de- 
cisions and laid down rules of international law which were accepted, 
acquiesced in, or formally acceded to, by the other states. 

The principle of legal equality was on the whole respected at the Hague 
Peace Conferences of 1899 and 1907, both in the formal organization of the 
conferences and in the method of voting.*® Scott, however, maintains: 


It is abundantly clear . . . that the delegations at the Hague did not 
and could not possess equal influence in framing the conventions, and 
that, notwithstanding the principle of legal equality, the larger States 
either forced their views upon the Conference or by their opposition 
prevented an unacceptable proposition from being accepted.*! 


But it is to be remembered that it was the larger states which at the Second 
Hague Conference of 1907 favored an important project—the establishment 
of a permanent international tribunal, the Court of Arbitral Justice—and 
that it was the smaller states which, by their insistence upon permanent and 
equal representation on the bench of that court, brought the whole project 
to grief at that time.*” 

Already prior to the establishment of the League of Nations, unequal 
representation and the majority principle were recognized in various inter- 
national public unions, but here members usually had the choice of secur- 
ing greater representation and hence additional votes by paying higher 
contributions, and furthermore these organizations were concerned with 
technical matters where only the lesser and no vital interests of states were 
involved—unlike the situation in the League of Nations.** In this con- 
nection it may be appropriate to examine the question whether the majority 
principle and unequal representation are reconcilable with the doctrine of 
equality. In regard to this problem, Kelsen ** says that 


it is a misuse of the concept of equality to maintain that it is incom- 
patible with the equality of the States to establish an agency endowed 
with the competence to bind by a majority vote States represented, or 


19 Ibid., pp. 259, 286. 

20 Cf. Hicks, op. cit., p. 530. On the rule of ‘‘quasi-unanimity,’’ applied there, see 
Eagleton, op. cit., pp. 195-196; Fenwick, International Law (3rd ed., 1948), p. 224. 

21 J. B. Scott, The Hague Peace Conferences of 1899 and 1907 (1909), Vol. I, p. 165. 

22 The idea was, of course, revived thirteen years later by the establishment of the 
Permanent Court of International Justice, but not until after the holocaust of the 
first World War. On the projected court, see Hudson, International Tribunals: Past 
and Future (1944), pp. 8, 25; Jessup, op. cit., p. 29; Lande, op. cit., p. 405. 

23 For details, see Sohn, ‘‘Multiple Representation in International Assemblies,’’ 
this JourNAL, Vol. 40 (1946), pp. 71-99. 

*4General Theory of Law and State, p. 254; cf. also p. 253. 
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not represented, in the law making body. The equality of the States 
does not exclude the majority vote principle from the realm of inter- 
national law. 


If read in connection with a discussion by Kelsen of this problem on an- 
other oceasion,*”* this is meant to say that under existing international law 
(de lege lata) a true international legislature could function, in which 
states would be represented or not represented, and could pass laws by 
majority vote, binding upon all states, provided only that such a legislature 
were established by a treaty of all states and endowed with such powers.” 
While there would not be the slightest objection to such a statement, if made 
as a proposal de lege ferenda—provided, of course, that some form of pro- 
portionate representation of the various states in such a legislature would 
have to be devised (which Kelsen, however, does not indicate in his state- 
ment )—it certainly does not comport with the existing law. This is also 
made clear by Oppenheim when he says: 


International Law as at present constituted knows of no legislative 
process in the proper sense of the word, i.e. the imposition of legally 
binding rules upon a dissenting State or minority of States.?? 


But Kelsen himself admits that ‘‘submission to legislative organs, but not to 
courts, is considered incompatible with the principle of sovereign equal- 

Lande, on the other hand, maintains: 


Such developments as weighted voting, unequal representation, and so 
on, are reconcilable with the principle of equality, as conceived above, 
unless they serve to establish the domination of one country by an- 
other.*® 


However, Lande does not clearly indicate the sphere where weighted voting 
and unequal representation might or might not be reconcilable with the 
principle of equality. 

We may conclude with the following general statement: Under existing 
international law the majority principle and unequal representation are 
compatible with the doctrine of state equality only in purely technical and 
procedural matters where only the lesser interests of states are involved, 
but are incompatible with that doctrine in substantive, and especially legis- 
lative, matters where the more important or vital interests of states are 
involved. 


25 Kelsen, loc. cit., Yale Law Journal, Vol. 53 (1944), pp. 209-212. 
26 See ibid., p. 210. 

27 Oppenheim, International Law, Vol. I (7th ed.), pp. 238-239. 
28 Loc. cit., Yale Law Journal, Vol. 53 (1944), p. 219. 

29 Lande, op. cit., p. 417. See also ibid., pp. 412-413. 
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II. THe DoctrRINE AND THE LEAGUE COVENANT 


It was only in the Covenant of the League of Nations that the political 
hegemony of the great Powers was for the first time given legal recognition 
in a document and thereby transformed into legal hegemony, or, in other 
words, legal equality was changed to legal inequality in a limited sphere. 
Just as political inequality had always been recognized as an undeniable 
fact, so now legal inequality came also to be accepted as a result of the 
actual distribution of power among the states. We find the same phe- 
nomenon in the Charter of the United Nations, only on a greatly extended 
scale. The difference between the situation under the League and that 
under the United Nations is this: While under the League the states which 
were legally treated as great Powers by giving them permanent seats on 
the Council were also actually great Powers; under the United Nations, on 
the other hand, some of the states which are legally accorded great-Power 
status by receiving permanent membership in the Security Council, with 
the privileged position which this entails, are actually not great Powers: 
One of them—China—never was considered a great Power, and two others 
—France and Great Britain—lost this status as a result of the second World 
War, although some maintain that Great Britain, because of her world-wide 
Empire and interests, might still be counted among the great Powers. 
Thus the United Nations Charter has brought about a unique reversal of 
the realities of international politics. 

Prior to the first World War there were six (nineteenth century) or eight 
states (early twentieth century) which were recognized as great Powers 
because of their political hegemony, without giving them a privileged posi- 
tion under law as against the other members of the international community, 
i.¢é., Without recognizing their hegemony as legal. But under the United 
Nations Charter, of the five permanent members of the Security Council at 
least two, but possibly three, are recognized as possessing legal hegemony 
without holding political hegemony. As far as these two or three states 
are concerned, the modification of the doctrine of state equality, which 
discriminates against the lesser states, does not even conform to the actual 
power situation ; while it did conform under the League where, although the 
five Principal Allied and Associated Powers were named in the Covenant as 
permanent members of the Council (Article 4 (1)), the Council, with the 
approval of the Assembly, had the right to create additional permanent seats 
(Article 4 (2) ) and, hence, the number of the permanent members was not 
definitely fixed in the Covenant.*® In the United Nations, on the contrary, 
all permanent members of the Security Council are named in the Charter 


80 Brazil left the League because she was refused a permanent seat on the Council 
when Germany as a great Power was granted such a seat on the oceasion of her admis- 
sion as a Member of the League (1926). This shows that the actual status of a state 
was taken as the basis of eligibility for permanent membership on the Council. 
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and their number fixed at five (Article 23 (1)) and a change would only be 
possible by amendment of the Charter (Article 108), 7.e., not against their 
will. 

Among the four consequences of state equality, as stated by Oppenheim,*! 
the two most important undoubtedly are: (1) equality of representation, 
namely, that every state has one vote and, as a rule, no more than one vote 
in international conferences; and (2) equality of voting power, namely, that 
every vote has equal weight, so that a state will not be bound without its 
own consent. How did the League Covenant live up to these postulates and 
in what respects was the doctrine of equality modified by it? In the League 
there existed equality of representation and, with certain exceptions, also 
of voting power in one of its two main organs—the Assembly, where all 
Members of the League were represented by not more than three delegates, 
but each Member possessed only one vote (Article 3 (1), (4)).%? 

The exceptions from equality of voting power in the Assembly were two: 
(1) A report, made by the Assembly concerning a dispute submitted to it 
for settlement (Article 15 (9)), required, in addition to ‘‘a majority of the 
other Members of the League,’’ the concurrence of the members of the 
Council, not counting the parties to the dispute (Article 15 (10)); (2) 
Amendments to the Covenant required for their validity the ratification not 
only ‘‘by a majority of the Members of the League,’’ who were all repre- 
sented in the Assembly, but also by the members of the Council (Article 
26 (1)). Apart from these exceptions, the principle of equality of voting 
power was preserved in the Assembly. The general rule was that decisions 
of the Assembly and of the Council required wnanimity ‘‘of all the Mem- 
bers of the League present at the meeting’’ (Article 5 (1)). The require- 
ment of unanimity expresses equality.** In certain specified cases, de- 
cisions of the Assembly and of the Council could be made by majority vote; 
in the Assembly sometimes a special two-thirds majority was required. But 
such majority decisions did not detract from the principle of equality. 

The Assembly exercised independently, or shared with the Council, 
elective functions by majority vote: The Assembly admitted new Members 
to the League (Article 1 (2)), fixed the rules for the election of, and 
elected, the non-permanent Members of the Council—all this by a two-thirds 
majority (Article 4 (2 bis)) ; it shared with the Council in the election of 
the judges of the Permanent Court of International Justice, for which an 
absolute majority of votes in both organs was required; ** and it gave its 
approval by majority vote to the appointment by the Council of the Secre- 


31 International Law, Vol. I, pp. 238-242. 
82In every international conference or organization there is normally one body in 
which all states participating are represented. 

83 Cf. Kelsen, loc. cit., Yale Law Journal, Vol. 53 (1944), p. 212. See also MeNair, 
‘« Equality in International Law,’’ Michigan Law Review, Vol. 26 (1927), pp. 147-148. 
34 Statute of the Permanent Court of International Justice, Arts. 4 (1), 8, 10 (1). 


i 


THE DOCTRINE OF THE EQUALITY OF STATES 425 


tary General (Covenant, Article 6 (2)). A majority vote was also sufficient 
in both Assembly and Council on ‘‘all matters of procedure’’ (Article 5 
(2)). But decisions on all other, 7.e., important, matters required wna- 
nimity. 

In contrast to the Assembly, in the Council of the League there did not 
exist equality of representation. The Council had permanent and non- 
permanent members. Only great Powers were permanent members, origi- 
nally Great Britain, France, Italy, Japan, and the United States (although 
the latter never took her seat since she did not become a Member of the 
League), later Germany (1926) and the Soviet Union (1934). The distine- 
tion between permanent and non-permanent Council members marks the 
first important step in the modification of the traditional doctrine of the 
equality of states, by giving legal recognition to the political hegemony 
of the great Powers. Only they—less than half a dozen states at any one 
time—were accorded permanent representation on what was intended to 
become the more important, although the smaller and, hence, supposedly the 
more efficient of the two main organs of the League; while the other Mem- 
bers of the League—normally well over two score—could only hold tem- 
porary membership, provided they were elected to the Council for three- 
year terms.*® 

Yet, while there was no equality of representation on the Council, there 
was still equality of voting power for all members of the Council, 7.¢., also 
for the lesser Powers, once they had secured a seat on the Council: because 
all decisions of the Council on important matters required a unanimous vote, 
that is, every member of the Council, whether permanent or non-permanent, 
had a veto power. The only limitation was that the votes of the parties to 
a dispute were not counted under Article 15, while they were counted under 
Article 11, under which article more disputes were submitted to the League 
than under other articles.*° 

On the basis of the situation, as found under the League, it might be 
concluded that the great Powers were given a privileged position by grant- 
ing them permanent representation on the Council and that all other Mem- 
bers of the League were discriminated against by denying them permanent 
seats. This is no doubt prima facie a violation of the principle of state 
equality. This was done in practical realization of the greater power, and 
hence greater responsibility for the fulfillment of the purposes of the 
League, on the part of the leading members of the organized community of 
States. But upon closer examination, the violation of the equality prin- 
ciple does not appear so serious. Apart from the fact that there were 
permanent and non-permanent members of the Council and that, conse- 


85 There were at various times four, six, nine, or eleven non-permanent members. 
Cf. Eagleton, International Government, p. 276. 
36 Cf, Eagleton, ibid., pp. 277, 412. 
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quently, most League Members had no part in the Council’s decisions, these 
decisions were legally only ‘‘recommendations’’ which were not binding 
upon the League Members. Even a unanimous report under Article 15 (6) 
of the Covenant had only the nature of a recommendation by the Council 
suggesting terms of settlement, and did not have to be accepted by the 
disputants.** 

It is true that the Members of the League were bound to apply economic 
sanctions automatically even without waiting for action by the Council— 
at least as it was originally intended—if Article 16 of the Covenant had 
been violated by a Member or non-Member of the League.** But here 
again, every Member of the League was left free to decide for itself whether 
or not such a violation of the Covenant had taken place, and, if it came to 
the conclusion that the Covenant had not been violated, it did not have to 
participate in economic sanctions, although in the abstract it was legally 
bound to apply them.*® Yet, while a League Member was bound, in the 
abstract, to apply economic sanctions, it was not even bound, in the abstract, 
to apply military sanctions. Measures of this kind the Council could only 
““recommend’’ to the Members (Article 16 (2)) and, hence, there did not 
exist a legal obligation on their part to execute them. In all its other 
functions, too, the Council was limited to recommendations.‘° However, 
the Council possessed a real power which violated the principle of equality 
because the other Members of the League, not represented on the Council, 
were excluded from its exercise: This was the right of the Council to expel 
by unanimous vote a ‘‘Member of the League which has violated any 
covenant of the League’’ (Article 16 (4) ).*2 

On the basis of this examination of the legal situation under the League 
Covenant we can say in conclusion: While there was no equality of repre- 
sentation in the Council, yet the legal equality of the Members of the 
League was really not impaired,** because they were not bound by decisions 
in which they did not participate or, in other words, were not bound with- 
out their own consent—which is the cardinal principle in the equality of 


87 Cf. Brierly, Law of Nations, p. 274; Eagleton, op. cit., p. 414. 
A report made by the Assembly which was adopted by a majority of the other 
Members of the League and concurred in by the members of the Council, not counting 
the parties to the dispute, had the same effect as a unanimous report by the Council 
(Covenant, Art. 15 (10)). 

88 The phraseology of Art. 16 (1): ‘‘... which thereby undertake immediately 

. »’’ expresses a mandatory provision, enjoining automatic action. 

89 Cf. Eagleton, op. cit., pp. 416-417; Brierly, op. cit., pp. 275-276. 

40 For example, formulation of plans for the reduction of armaments ‘‘for the con- 
sideration and action of the several Governments’’ (Covenant, Art. 8). 

41 But this power was used only once when the Soviet Union on Dee. 14, 1939, was 
expelled from the League for her unprovoked attack upon Finland. Cf. Eagleton, 
op. cit., p. 263. 

42 Except perhaps for the power of the Council to expel a Member of the League. 
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states. This principle was observed even in the case of amendment of the 
Covenant, although, in order to become effective, its ratification by only a 
majority of the Members of the League, but including the Members of the 
Council, was required (Article 26 (1)): A Member of the League which 
refused to accept an amendment was not bound by it. The only conse- 
quence was that it automatically ceased to be a Member (Article 26 (2)). 
The equality of the Members was, of course, also respected in the right of 
each Member, expressly recognized in the Covenant—the League being a 
voluntary organization—to withdraw from the League after two years’ 
notice (Article 1 (3)). 


III. THe Doctrine AND THE UNITED NATIONS CHARTER 


A more far-reaching and more real modification of the doctrine of state 
equality than in the Covenant of the League of Nations is encountered in 
the Charter of the United Nations. Yet the latter proclaims ‘‘the sovereign 
equality of all its Members’’ (Article 2 (1)) as the first fundamental prin- 
ciple upon which the Organization is based—this in accordance with its 
Preamble where ‘‘the equal rights . . . of nations large and small’’ are 
reaffirmed. On this principle of equality the League Covenant was ‘‘dis- 
creetly silent,’’ ** but there it was truer. By the term ‘‘sovereign equal- 
ity’’ ** the Charter seeks to express that it recognizes the sovereignty and 
equality *° of all its Members and thereby to allay any doubts or fears that 
the United Nations possesses any superior authority over its Members; 
in other words, it states at the beginning of the document that the United 
Nations is not a super-state.*® 

It must be admitted that the ‘‘sovereign equality’’ of all the Members 
of the United Nations is respected in most instances. At the same time it 
is also clear that, notwithstanding the assurance given to all Members in 
Article 2 (1), their equality has been subjected to considerable modification 
in a few respects, but especially in one field which is also the most important 
of all, namely, international peace and security the maintenance of which 
forms the main purpose of the Organization.*7 Here equality has been 


43 Cf, Potter, An Introduction to the Study of International Organization (5th ed., 
1948), p. 260. 

44 This term was first used in the Moscow Four-Power Declaration on General Security 
of Oct. 30, 1943, and adopted from there. For text of this Declaration, see Department 
of State Bulletin, Vol. IX (1943), pp. 308-309; this JourNaL, Supp., Vol. 38 (1944), 
p.5. Cf. also Kelsen, loc. cit., Yale Law Journal, Vol. 53 (1944), pp. 207-220. 

4° Cf. Kelsen, ibid., p. 207. 


46 This is in line with the Declaration of Moscow. On that Declaration, see Kelsen, 
ibid., p. 212. 


For an analysis as to what extent the United Nations is a continuation of the League 
system, see Goodrich, ‘‘From League of Nations to United Nations,’’ International 
Organization, Vol. 1 (1947), pp. 3-21. 

‘7 Cf. Charter, Art. 1 (1). 
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transformed into inequality for all Members of the United Nations except 
the five permanent members of the Security Council, named in the Charter 
(Article 23 (1)), which alone have retained their full equality. 

In order to understand clearly in what sphere and to what extent the 
principle of state equality has been compromised in the Charter in favor 
of the five great Powers and, on the other hand, in what respects it has been 
preserved as a legal doctrine, it will be necessary to examine the position of 
the Member States in the various organs of the United Nations in connec- 
tion with the powers, functions, and voting procedures of these organs. 
At the beginning of this examination we should mention that unanimity 
has been abandoned in all organs of the United Nations, while it was still 
the rule in the Assembly and Council of the League of Nations.‘® In 
other words, all organs of the United Nations make their decisions by 
majority vote, although, under certain circumstances, a qualified majority 
may be required. Since unanimity is a concomitant of state equality, 
the abandonment of this requirement and its replacement by an—however 
qualified—majority would prima facie indicate an impairment of state 
equality in all organs of the United Nations. 

In order to answer the question whether the equality of the Members is 
impaired by majority vote, we shall have to analyze and evaluate the powers 
and functions of the various organs of the United Nations with a view to 
finding out whether the Member States are bound by the decisions of these 
organs reached by majority vote; and only in those cases where such de- 
cisions are made with binding effect upon the Members will the conclusion 
be warranted that the latter have yielded some of their sovereignty to the 
Organization.*® 
PROBLEM OF REPRESENTATION 


1. THE 

In discussion the legal position of the Members under the League of 
Nations we have found that there existed equality of representation in the 
Assembly, but not in the Council and, on the other hand, equality of voting 
power in both organs—once the non-permanent members had been elected 
to the Council—because unanimity was mandatory in both on important 
matters. What changes have been made in this respect in the United Na- 
tions? It has been stated already that unanimity has been abolished in 
all its organs. But there were also other changes. In regard to representa- 
tion, the situation has remained about the same, except that the United 
Nations has six, instead of three, principal organs, as the League had, and 
the World Court (International Court of Justice) is now one of the organs 


48 Unanimity was never required in the World Court; all its decisions were reached 
by simple majority vote (Statute, Art. 55). Yet this Court was not an organ of the 


League, but an autonomous body. 
49 However, in regard to the decisions of the World Court with its present limited 
jurisdiction, such a conclusion cannot be drawn; but this requires separate examination, 


which will be made later. 
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of the United Nations (Charter, Articles 7, 92), while the old court (Perma- 
nent Court of International Justice) was not integrated into the League. 


Looking over the individual organs, we find that, just as in the Assembly 
of the League, so also in the General Assembly of the United Nations all the 
Members of the Organization—at present sixty—are represented (Charter, 
Article 9). Equality of representation can also be considered to exist in 
the Economic and Social Council, to which eighteen members are elected by 
the General Assembly for three-year terms (Article 61) with no limitations 
as to re-eligibility and no provisions for permanent of non-permanent mem- 
bers, 7.e., no discrimination between great Powers and the other United Na- 
tions Members, although the possibility of unlimited re-election practically 
assures the great Powers of permanent membership. But at least the letter 
of the law is not discriminatory, as it is in regard to the composition of the 
Security Council, where the Charter (Article 23) distinguishes between 
permanent and non-permanent members, the latter elected for two-year 
terms and not immediately re-eligible. The Secretariat, although one of 
the principal organs (Article 7), is really an international civil service and 
as such independent of instructions by Member States (Article 100), though 
its recruitment should be made ‘‘on as wide a geographical basis as possible’’ 
(Article 101 (3)). But being ‘‘responsible only to the Organization’”’ 
(Article 100 (1)), these officials are not representatives of the states of 
which they are nationals and, hence, the Secretariat does not enter into our 
present analysis as to what extent equality of representation is maintained 
in the principal organs of the United Nations. 

While it has been seen that such equality of representation exists in both 
the General Assembly and the Economie and Social Council, there is defi- 
nitely no equality of representation in two other principal organs, namely, 
the Security Council and the Trusteeship Council. The first-named organ 
consists of eleven members of which only five—the great Powers named in 
the Charter—are permanent members. Six other states are elected by the 
General Assembly as non-permanent members from among the remaining 
Members of the United Nations—at present fifty-five. The only more defi- 
nite requirement is that, in electing them, ‘‘due regard’’ should be ‘‘ paid 
... to equitable geographical distribution’’ (Article 23 (1)). The 
Trusteeship Council is based partly on interest representation in that one- 
half of its members is made up of states holding trust territories (so-called 
Trustee Powers), which are, of course, permanent members of this Council, 
ie., as long as they administer trust territories. But interest representa- 
tion is balanced by granting membership in regard to the other half to 
states which are not Trustee Powers and, hence, have no direct interest 
in the administration of such territories. Here again, as in the composition 
of the Security Council, a distinction is made between permanent and non- 
permanent members of the other half by according permanent membership 
to the great Powers which are not also Trustee Powers—at present, China 
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and the Soviet Union—-and making the others elective for three-year terms 
by the General Assembly, with the possibility of re-election. Since there 
are at present six Trustee Powers, namely, Great Britain, France, Belgium, 
Australia, New Zealand, and the United States, the Trusteeship Council, in 
accordance with Article 86, consists of twelve members, of which two— 
China and the Soviet Union—enjoy a privileged position by holding perma- 
nent membership, while there are only four elective, non-permanent mem- 
bers, chosen by the General Assembly from among the remaining Members 
of the United Nations, at present fifty-two. 

Finally, it remains to be examined whether the present International Court 
of Justice or, for that matter, its predecessor, the Permanent Court of Inter- 
national Justice, enters into our problem of equality of representation. The 
limited membership of the World Court—fifteen judges—alone would be 
no indication whether or not such equality exists. Of course, equality of 
representation is preserved in the General Assembly since all Members of 
the United Nations are represented in that organ. This is obvious. But 
we found that such equality is also maintained in the Economic and Social 
Council, although this organ consists only of eighteen members, elected for 
three-year terms with no limitations on re-election,®! just as the World 
Court consists of fifteen judges elected for nine-year terms with no re- 
strictions as to re-election.*? 

Yet the problem is not the same in the two cases, although at first sight 
they appear to be alike. The eighteen members of the Economie and Social 
Council are really states, i.e., Members of the United Nations, each repre- 
sented on the Council by one instructed delegate (Article 61). The mem- 
bers of the Bench forming the World Court, however, were always, and are 
now, individuals who do not represent the states of which they are na- 
tionals.** Hence, they are not instructed delegates, but independent judges. 
They may be chosen from among citizens of states which are not Members 
of the United Nations, just as judges of the Permanent Court of Interna- 
tional Justice also were chosen from among citizens of states which were 


50 What could be considered the forerunner of the Trusteeship Council, namely, the 
Permanent Mandates Commission set up by the League of Nations under Art. 22 (9) 
of the Covenant, cannot be regarded as having violated the principle of equality of 
representation, as is the case with the Trusteeship Council, first because the Mandates 
Commission was not a body representing governments, as the Trusteeship Council is, 
but consisted of eleven experts, appointed by the Council of the League, who as in- 
dividuals were members of that Commission, with the further limitation that the 
majority of those members should be nationals of states which were not Mandatories. 
Moreover, the Commission functioned only as adviser to the Council of the League 
which was entrusted with the supervision of the Mandates System. See Covenant, Art. 
22. Cf. Oppenheim, International Law, Vol. I, pp. 194-195, 213-214. 

51 Charter, Art. 61. 

52 Statute of the International Court of Justice, Arts. 3 (1), 13 (1). 

53‘*, . . no two of whom may be nationals of the same state’’ (ibid., Art. 3 (1)). 
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not Members of the League of Nations.** Therefore, the problem of 
equality of representation does not enter into the composition of the World 
Court, although it can be stated that great Powers are practically always 
‘‘represented’’ on the Bench of this Court,®* in the sense that a national 
of every great Power is a judge of this Court. 

The fact that the judges of the World Court are elected by the Members 
of the United Nations in the General Assembly and Security Council, as 
they were elected by the Members of the League of Nations in the cor- 
responding organs of that organization (Assembly and Council), does not 
detract from their independence, when considering our preceding deduction. 
The election by these political organs composed of state representatives can 
only be construed as giving the judges a collective mandate of the organized 
community of states to decide international disputes submitted to them by 
states, “‘in accordance with international law.’’** Once elected, the judges 
of the World Court have the same independent position as judges elected 
or appointed to municipal courts. It must be admitted, however, that the 
idea that judges are somehow representatives of their states has survived in 
the institution of the ‘‘national judge’’ which entitles every state to have 
a judge of its nationality upon the Bench in a dispute to which it is a 
party.°’ This is one of the results of the doctrine of state equality. 


9? 


2. THE PROBLEM OF VOTING POWER 

It has been shown that the five great Powers possess a privileged position 
in both the Security Council and the Trusteeship Council as against the 
other Members of the United Nations by virtue of their permanent member- 
ship in these two organs as granted to them expressly in the Charter (Ar- 
ticles 23, 86) and, hence, that in these two Councils there does not exist 
equality of representation. It has also been seen earlier that the require- 
ment of unanimity has been eliminated in all organs of the United Nations 
and that all decisions are made by majority vote, however qualified that 
majority might be in certain cases. At first glance, this might indicate 
that there is no equality of voting power in the organs of the United 


54 During the functioning of the Permanent Court there was always a citizen of the 
United States (which did not join the League or the World Court) as judge on the 
Bench of that Court: John Bassett Moore (1922-1928), Charles Evans Hughes (1928- 
1930), Frank B. Kellogg (1930-1935), Manley O. Hudson (1936-1945). 

On this question, see also M. O. Hudson, International Tribunals, p. 25. Cf. Statute, 
Art, 2. 

55 This is especially true of the present International Court of Justice. For a 
recent list of the judges of this Court, see International Organization, Vol. 4 (1950), 
p. 58, 

56 See Statute, Art. 38. 

*t Ibid., Art. 31. For a critical view of this institution, see Lauterpacht, The Fune- 
tion of Law in the International Community (1933), pp. 228-235. See also Brierly, 
Law of Nations, p. 257. 
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Nations, since its Members could be bound by decisions adopted by a 
majority, to which they had not given their consent, and that this would 
constitute a violation of the principle of state equality. But a more careful 
analysis would suggest that such a violation or modification of the tra- 
ditional doctrine could only be assumed if such majority decisions were to 
impose new obligations upon the Members of the United Nations without 
their consent and to the extent to which they would do so. On the other 
hand, if these ‘‘decisions’’ were only to have the character of recommenda- 
tions without binding effect upon the Members, this would not entail a 
violation or modification of the doctrine of equality. In order to establish 
with definiteness whether or not such a violation or modification of the tra- 
ditional equality has taken place in the United Nations, and, if it has, in 
what field and to what extent, it is necessary to examine the powers and 
functions of the organs of the United Nations and to evaluate the character 
of their respective decisions—a task to which we now turn. 

In general, it can be said that of the six principal organs of the United 
Nations only two—the Security Council and the International Court of 
Justice—have the power to make decisions binding upon Members of the 
Organization. While the Security Council’s decisions are binding upon 
all Members,**® the Court’s decisions are binding only upon the parties to 
the dispute, whether Members or non-Members.°® The powers of three 
other principal organs are mainly ® or solely ® limited to recommendations ; 
in other words, these organs, except perhaps for certain elective and fi- 
nancial powers of the General Assembly, have no powers, because they ecan- 
net make binding decisions. 


a. The General Assembly 


Turning first to the General Assembly, we find that this organ adopts its 
decisions, obviously those concerning procedural matters, by a simple ma- 
jority (Article 18 (3)), but those on important questions by a two-thirds 
majority (Article 18 (2)), in both instances ‘‘of the members present and 
voting.’’ Only the adoption of amendments to the Charter requires a 
two-thirds majority of all the Members of the General Assembly (Article 
108). The only real powers of the General Assembly, transcending mere 
recommendations, are elective functions—suspension and expulsion of Mem- 
bers could be included here as the reverse of election—and financial func- 
tions. While the latter functions are exercised independently by the Gen- 
eral Assembly, of those classified here as elective functions only three are 
exercised independently, but the others only either concurrently with, or 


58 Charter, Art. 25. 
59 Statute, Art. 59. 
60 Those of the General Assembly. 
61 Those of the Economic and Social Council and of the Trusteeship Council. The 
Secretariat, also a principal organ, has only administrative functions. 
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upon the recommendation of, the Security Council. Decisions on all these 
matters are made by the General Assembly by a two-thirds majority °? and 
have to be accepted by all Members of the United Nations. 

The General Assembly adopts the budget for the whole Organization and 
apportions the expenses of the Organization among the Members (Article 
17 (1), (2)). However, this financial power of the General Assembly is 
limited only to the principal and subsidiary organs of the United Nations 
and does not extend to the specialized agencies under Article 57, since the 
General Assembly can only make recommendations to them in regard to their 
administrative budgets after examining them for that purpose (Article 17 
(3)). 

The elective functions of the General Assembly are threefold: those 
exercised (a) independently of, (b) concurrently with, and (c) upon ree- 
ommendation of, the Security Council. The following are exercised inde- 
pendently: the election of the six non-permanent members of the Security 
Council, the election of the eighteen members of the Economic and Social 
Council, and the election of the elective members of the Trusteeship Council 
(Article 18 (2)). The General Assembly also takes part with the Security 
Council in the election of the fifteen judges of the International Court, an 
absolute majority in both bodies being required for election (Statute, 
Articles 4, 8,10). All other elective functions can only be exercised by the 
General Assembly upon the recommendation of the Security Council. They 
include the admission of new Members to the United Nations, the suspension 
of the rights and privileges of membership,® the expulsion of Members 
(Article 18 (2) ; Articles 4-6), and the appointment of the Secretary Gen- 
eral of the United Nations (Article 97). 

The financial and elective powers of the General Assembly, discussed 
above, may be classified as organizational powers, but they are not really 
substantive powers, dealing with the main purposes of the United Nations. 
Outside of these organizational powers, the General Assembly does not 
possess the authority to make binding decisions, 7.e., on substantive matters. 
On such matters it can only make recommendations to the Members of the 
United Nations which might carry great weight, but which the Members 
remain free to accept or to reject. The General Assembly has broad 
“‘powers’’ of discussion and, as ‘‘the town meeting of the world,’’ ** may 
deal with any phase or aspect of international relations.” Here its main 
function is to arouse and mobilize world public opinion. It may especially 
initiate studies and make recommendations for the promotion of interna- 


62 Except participation in the election of the judges of the International Court, which 
requires only an absolute majority (Statute, Art. 10 (1)). 

38 The Security Council can restore them (Art. 5). 

84 See Goodrich and Hambro, Charter of the United Nations: Commentary and 
Documents (2nd ed., 1949), p. 83. 

65 Cf. Charter, Art. 10. 
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tional co-operation in the political, economic, social, and legal fields (Article 
13), and may also make recommendations in regard to the maintenance of 
international peace and security; but when action is necessary it has to 
refer the matter to the Security Council (Article 11), the only organ of the 
United Nations charged with enforcement action in case of a disturbance of 
the peace (Article 24).°° 

The preceding examination of the powers and functions of the General 
Assembly permits the following conclusion: Since the General Assembly has 
no authority to bind by its majority decisions the Members of the United 
Nations in substantive matters without their consent or, in other words, 
since it does not possess true legislative powers like a municipal legislature, 
it cannot be claimed that the traditional equality of states has been modified 
by the admission of the majority vote principle in that organ.” 


b. The Economic and Social Council and the Trusteeship Council 


The foregoing conclusion is even truer for the Economic and Social Coun- 
cil and the Trusteeship Council, because, though described as ‘‘principal”’ 
organs (Article 7 (1)), they really function under the authority of the 
General Assembly,®* and whatever decisions they make must be approved 
by the General Assembly.*® Hence, these two Councils have even less 
independent ‘‘powers’’ than their parent body. The Economic and Social 
Council has been aptly described as ‘‘a kind of standing committee of the 
General Assembly’’ *° and the same could be said in regard to the Trustee- 
ship Council,” the only difference being that the idea of interest representa- 
tion has been applied to half of its membership. That a simple majority is 
sufficient, and in no case is a special majority required, for decisions of the 
Economic and Social Council (Article 67) and Trusteeship Council (Article 
89)—which means that these two organs have moved even farther away 
from unanimity than the General Assembly **—has no bearing on the doc- 
trine of equality when the dependent position and the limited powers of 
these organs are considered. 

The Economic and Social Council has the right to make or initiate studies 
and reports, to prepare draft conventions, to call international conferences, 
within its very broad sphere of action (Article 62), and to conclude agree- 
ments with specialized agencies by which they are brought into relationship 


66 Cf. Goodrich and Hambro, op. cit., p. 169. 
67 The procedure for amending the Charter, in which the General Assembly par- 
ticipates and which might be interesting in regard to the problem of state equality, 
will be taken up later. 

68 See Arts. 60, 85, 87. 

69 See, for instance, Arts. 63, 87. 

70 Goodrich and Hambro, op. cit., p. 366. 

71 See Art. 85 (2). 
72 See Arts, 18 (2), 108. 
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with the United Nations (Articles 57, 63), and can perform various addi- 

tional functions (Articles 64-66). However, in carrying out its multi- 

farious tasks, it acts, as already stated, under the authority of the General 
Assembly, and, except for the agreements made with the specialized agencies 
which after their approval by the General Assembly (Article 63 (1)) be- 
come binding upon both parties (the United Nations and the agencies), 
the Economic and Social Council in all its other functions is limited to 
recommendations only and has, like the General Assembly in all but its 
organizational functions, no power to make binding decisions.”* 

The main purpose of the Trusteeship Council is to assist the General As- 
sembly in carrying out its functions in connection with the supervision of 
the administration of ordinary, 1.e., non-strategic, trust territories by the 
Trustee Powers.** It has to examine trusteeship agreements, to be con- 
cluded with the Trustees, formulate and send out questionnaires to them 
which serve as the basis for their annual report on their administration and 
on the progress made towards fulfilling the basic objectives of the trustee- 
ship system, as laid down in Article 76, examine these reports and also 
petitions from the inhabitants of these territories, and arrange for periodic 
visits to these areas (Articles 85, 87-88). But in the performance of all 
these functions the Trusteeship Council acts only as the auxiliary organ of 
the General Assembly, relieving it thereby of a great amount of detailed 
work, which remains, however, subject to its examination and approval. As 
can be gathered clearly from the wording of Articles 16, 85, and 87, the 
General Assembly, not the Trusteeship Council, is here dominus litis. 
Hence, the decisions made by the Trusteeship Council by simple majority 
vote (Article 89 (2)) can be considered as having only the character of 
preliminary recommendations, to be passed upon by the General Assembly, 
the powers of which we have analyzed and evaluated before. 

In our analysis of the powers and functions of the principal organs of the 
United Nations it will not be necessary to dwell at any length upon the 
Secretariat, just as it was not necessary to consider this organ under the 
aspect of equality of representation, because its functions as an international 
civil service are almost entirely administrative and advisory and hence it 
does not come into the position of making decisions under its own authority. 

j It has to serve the whole Organization as well as its individual organs 
(Article 101). 

The last two organs to be considered in greater detail are the Security 

Council and the International Court of Justice. Both have the power to 


73 The ‘‘powers’’ of the specialized agencies are about on the same plane as those 
3 of the Economic and Social Council, only in a more limited field. On this point, see 
Eagleton, International Government, p. 383. 

74 Strategic trust areas come under the supervision of the Security Council (Art. 
83 (1)). However, the latter may also ‘‘avail itself of the assistance of the Trustee- 
ship Council’? (Art. 83 (3)). 
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make binding decisions, although, in the case of the Security Council, not 
in all spheres of its competence. 


c. The Security Council 

The Security Council has been entrusted with the primary responsibility 
for maintaining international peace and security (Article 24 (1)). In 
this capacity it has the duty to promote the pacific settlement of disputes 
(Chapter VI) and has the power to take economic * and military * enforee- 
ment measures whenever necessary in order to prevent or stop aggression 
(Chapter VII). But in regard to the settlement of disputes the Security 
Council can only make recommendations to the disputing parties, 7.e., it 


‘“‘may ... recommend appropriate procedures or methods of adjustment’’ 
(Article 36 (1)), or ‘‘recommend ... terms of settlement’’ (Article 37 


(2)), or ‘‘make recommendations to the parties with a view to a pacific 
settlement of the dispute’’ (Article 38). The parties are not bound to 
accept the recommendations of the Security Council," as long as they re- 
frain from the use of force inconsistent with the Purposes of the United 
Nations, an obligation which they have assumed under Article 2 (4) of 
the Charter. 

It is only in the field of enforcement action under Chapter VII that the 
Security Council has been empowered to make decisions binding upon the 
Members of the United Nations. While Chapter VI, as has been seen 
above, gives the Security Council only the right to ‘‘recommend,’’ Chapter 
VII gives that organ also the power to ‘‘decide’’ upon measures to be taken 
to maintain or restore international peace and security.”* Unlike the situa- 
tion under the League Covenant, where every Member was left free to decide 
for itself whether a violation of the Covenant had been committed, as a 
condition for the application of sanctions, the Security Council alone, and 
not the individual Members of the United Nations, determines with finality 
‘the existence of any threat to the peace, breach of the peace, or act of 
aggression’’ and decides what measures shall be taken to meet this challenge. 
The Members of the United Nations are bound to accept the decisions of the 
Security Council and to carry them out (Articles 25, 48) by rendering all 
necessary assistance, including armed forces (Article 43).7° The obligation 
of Article 25 refers only to enforcement measures under Chapter VII 
and not to the functions of the Security Council under Chapter VI, because, 


75 Art. 41. 
76 Art. 42. 
77 Cf. Goodrich and Hambro, op. cit., pp. 255, 260. 

78 See Arts. 39, 41, 42. 

79 Cf. Eagleton, ‘‘Covenant of the League of Nations and Charter of the United 
Nations: Points of Difference,’? Department of State Bulletin, Vol. XIII (Aug. 19, 
1945), pp. 263-269, especially p. 265. 

Up to now the special agreements, called for in Article 43, which were to implement 
the military enforcement measures of the Security Council, have not been concluded. 


( 
( 


THE DOCTRINE OF THE EQUALITY OF STATES 437 


as shown above, only in regard to enforcement action can this organ make 
decisions in a technical sense, notwithstanding that the Charter (Article 
27 (3)) speaks of ‘‘decisions under Chapter VI, and under paragraph 3 of 
Article 52,’’ which clearly can only mean ‘‘recommendations.’’ °° 

The obligation to carry out the decisions of the Security Council rests, of 
course, upon all Members of the United Nations,*! provided that the Security 
Council has been able to reach such a decision. This brings us to the voting 
provisions of the Charter in regard to the Security Council. As the other 
organs of the United Nations, the Security Council, too, decides all matters 
by majority vote, but here a system of qualified majority voting is used: 
The Charter requires ‘‘an affirmative vote of seven members’’ which in 
procedural matters means any seven members (Article 27 (2)). However, 
decisions on all other, 7.e., substantive, matters, to be valid must include the 
concurring votes of the five permanent members among the seven affirmative 
votes (Article 27 (3)).8* This voting formula gives each of the five great 
Powers a veto over every decision to be made in substantive matters. The 
only limitation is that the veto is inapplicable in the settlement of disputes 
before the Security Council to the extent that ‘‘a party to a dispute shall 
abstain from voting’’ (Article 27 (3)). But it can be applied when en- 
forcement measures under Chapter VII are under consideration and, hence, 
any one of the five great Powers can by its veto block the adoption by the 
Security Council of a decision to take enforcement action. While according 
to Article 25 all Members of the United Nations are bound ‘‘to accept and 
carry out the decisions of the Security Council’’ once the decisions have 
been made, the five great Powers are not bound to concur in such decisions 
and are free to prevent them. 

Thus we see that in the Security Council there exists not only no equality 
of representation—as shown before—but also no equality of voting power, 
whereas in the Council of the League, although there was no equality of 
representation, there was equality of voting power for all members of the 
Council. Moreover, as has been shown, the Security Council has real 
powers of decision under Chapter VII, such as the Council of the League 
never possessed.** Hence, the obligation to accept and carry out the de- 


80 See also Goodrich and Hambro, op. cit., pp. 208-209. 
81 Art. 25 creates a special obligation based upon the general obligation of Art. 2 (2). 
82 This is the general principle. See, however, Yuen-li Liang, ‘‘Abstention and 

Absence of a Permanent Member in Relation to the Voting Procedure in the Security 

Council,’’ this JourNAL, Vol. 44 (1950), pp. 694-708; see also Goodrich and Hambro, 

op. cit., p. 223; Padelford, ‘‘The Use of the Veto,’’ International Organization, Vol. 2 

(1948), p. 245; J. L. Kunz, editorial comment in this JournaL, Vol. 45 (1951), pp. 

137-142, For two opposing views, see Leo Gross, ‘‘ Voting in the Security Council: 

Abstention from Voting and Absence from Meetings,’? Yale Law Journal, Vol. 60 . 

(1951), pp. 209-257; M. 8S. McDougal and R. N. Gardner, ‘‘The Veto and the Charter: 

An Interpretation for Survival,’’ ibid., pp. 258-292. 

83 The Security Council has also been empowered to ‘‘make recommendations or de- 
cide upon measures to be taken to give effect to the judgment’’ of the International 
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cisions of the Security Council entails a surrender of sovereignty to the 
Organization to a considerable extent on the part of those states which are 
bound by the decisions of the Security Council without their consent, either 
because they did not participate in the adoption of the decisions due to 
their non-membership in that organ—which is true for all but eleven Mem- 
bers of the United Nations—or because they are non-permanent members of 
the Security Council which have not concurred in particular decisions. 

However, the five great Powers are not only not bound by decisions in 
which they have not concurred—this is also the general rule in regard to 
treaty obligations—but they can even prevent a decision from being made, 
by interposing their veto.*t The five great Powers have thus been accorded 
a privileged position in the Security Council which singles them out from all 
the other Members of the United Nations; and since they alone have 
retained the veto in the Security Council while all the other Members— 
who still possessed it in the Assembly and Council of the League—have now 
lost it, the position of the five great Powers has even been enhanced. On 
the basis of the preceding analysis, it can, therefore, be concluded that in 
the most important sphere of action of the United Nations, where the Or- 
ganization was given real powers of dealing with threats of or acts of aggres- 
sion by means of enforcement action, the doctrine of equality, upon which 
the Organization is still based (Article 2 (1)), has been discarded in 
relations between the five great Powers and all the other Members of the 
United Nations, with the following results: The five great Powers possess 
equality among themselves. All the other Members are also equal among 
themselves. But there is no equality between the five great Powers and 
all the other Members, because of the privileged position of the former. 

As will be seen from the later analysis, this is the only field in which 
the doctrine of equality has been abandoned; it is a limited field, but at the 
same time the most important of all. In the sphere of international legis- 
lation the doctrine still holds true, as has been shown above, that a state 
eannot be bound by any treaty to which it has not become a party by its 
consent. Likewise, matters which are essentially within the domestic juris- 
diction of any state (not only a Member) are excluded from the competence 
of the United Nations, except for enforcement measures under Chapter 
VII, in case such domestic matters endanger international peace and se- 
curity (Article 2 (7)). 


Court of Justice, if any party fails to comply with the decision (Art. 94). This power 
of the Security Council goes farther than the corresponding power conferred by the 
Covenant (Art. 13 (4)) upon the League Council. Yet this power will not be of 
great practical importance as long as the jurisdiction of the International Court re- 
mains voluntary. 

84 The most important practical consequence of a great-Power veto is that no en- 
forcement measures can be taken against a permanent member of the Security Council. 
On the great-Power veto, see especially Lee, ‘‘The Genesis of the Veto,’’ International 
Organization, Vol. 1 (1947), pp. 33-42; Padelford, loc. cit., pp. 227-246; Goodrich 
and Hambro, op. cit., pp. 213-227. 
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There are other instances under the Charter in which the five great 
Powers enjoy a privileged position by virtue of their permanent member- 
ship in the Security Council and, hence, can exercise the veto power when- 
ever their concurrence is a conditio sine qua non for bringing about certain 
results. These instances are the following: The admission (Article 4), 
suspension (Article 5), and expulsion (Article 6) of Members, as well as 
the appointment of the Secretary General (Article 97) by the General 
Assembly, are dependent upon the recommendation of the Security Council. 
Since all these are non-procedural matters, the great-Power veto may be 
used (Article 27 (3) ).*° A further instance is the procedure for amending 
the Charter: Although amendments to the Charter may be ‘‘adopted by a 
vote of two-thirds of the Members of the General Assembly,’’ they do not 
come into force unless ratified ‘‘by two-thirds of the Members of the United 
Nations, including all the permanent members of the Security Council’’ 
(Article 108). Here again, any one of the five great Powers can by its 
refusal to ratify the adopted amendment prevent its coming into force.** 

But in all these cases there is no question of imposing new obligations on 
the other Members of the United Nations without their consent, as is the 
case in the sphere of enforcement measures (Chapter VII). Even in the 
matter of Charter amendment this is not the case, notwithstanding the 
Charter’s provision (Article 108) that amendments, duly adopted and rati- 
fied according to the above-quoted requirements, ‘‘shall come into force for 
all Members of the United Nations. .. .’’ Although the Charter, unlike 
the League Covenant (Article 1 (3)), does not expressly admit a right of 
withdrawal from the Organization, but is silent on that point, yet it was 
agreed during the drafting of the Charter that withdrawal is possible for 
good reason, and it has been recognized that one such justified reason is the 
demand to withdraw from the Organization on the part of a Member which 
would not want to assume new obligations imposed by an amendment of the 
Charter in which it has not concurred, but which was ratified by the re- 
quired number of states, or which has supported an amendment that was 
duly adopted but failed of ratification.*’ This interpretation protects the 


85 This is the generally accepted view. See Goodrich and Hambro, op. cit., pp. 133- 
138, 142, 491-492; Oppenheim, International Law, Vol. I, pp. 371-372; Brierly, op. cit., 
p. 107; Eagleton, International Government, p. 331; Padelford, loc. cit., p. 242; see 
also Advisory Opinion of March 3, 1950, of the International Court of Justice, I.C.J. 
Reports, 1950, p. 4. For a different view, see Klooz, ‘‘The Réle of the General As- 
sembly of the United Nations in the Admission of Members,’’ this JoURNAL, Vol. 43 
(1949), pp. 246-261. 

86 The procedure for reviewing and amending the Charter, as provided for in Art. 
109, would lead to the same results (see Art. 109, par. 2). 

The amendment of the Statute of the International Court of Justice follows essen- 
tially the procedure provided for the amendment of the Charter (Statute, Art. 69). 

87 See ‘‘declaration of interpretation,’’ quoted in Goodrich and Hambro, op. cit., 
pp. 148-144, and documents dealing with this question, cited ibid., p. 144, note 65. 
Cf. also Art. 26 (2) of the League Covenant, cited supra. 
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other Members which are not the five great Powers, since no amendment 
could come into force without ratification by the latter. Inasmuch as the 
other Members remain free to avoid a change in their rights and obligations 
adopted without their consent, by withdrawing from the Organization, their 
equality cannot be considered impaired. Hence, it is only in the composition 
of the Security Council and in the jurisdiction of this organ in regard to 
enforcement action that the doctrine of equality has been modified. 


d. The International Court of Justice 


The last organ to be considered in our analysis is the International Court 
of Justice. As ‘‘the principal judicial organ of the United Nations’’ ** it 
is the only other organ, besides the Security Council, that has the power 
of making decisions binding upon states. But, as already stated above, 
while the decisions of the Security Council are binding upon all Members 
of the United Nations,*® the decisions of the International Court are binding 
only upon the parties to the dispute, regardless of membership in the 
United Nations, and only ‘‘in respect of that particular case,’’ *° thereby 
excluding the Anglo-American doctrine of stare decisis in the adjudication 
of the Court. All decisions of the Court are made by a majority of the 
judges present,®! with a quorum of nine judges constituting the Court,*? 
the presiding judge having a casting vote in case of a tie.** As already 
seen, each party has a right to have a ‘‘national judge’’ on the Bench.” 
But even if this judge should be regarded as a ‘‘representative’’ of his 
state—which legally he is not *—he has only one vote and, of course, no 
‘‘veto’’ and, hence, could do very little to sway the opinions of enough other 
judges in favor of his state, even if he were disposed to make such an at- 
tempt. 

It can, therefore, be said that, in case of the decision being unfavorable 
to one of the parties, obligations °* will be definitely imposed upon that 
party by a majority vote, 7.e., without its consent—obligations which the 
party might not have had to fulfil had it not agreed to submit the dispute 
to the International Court. But unlike the legal position of the states in 
regard to the Security Council, here in the realm of the World Court all 
states which are ‘‘parties in cases before the Court’’—and only states (not 
individuals) may be such parties *’—are treated alike, regardless of whether 


88 Charter, Art. 92. 

89 Charter, Art. 25. 

90 Statute of the International Court of Justice, Art. 59. 
91 [bid., Art. 55 (1). 

92 Ibid., Art. 25 (3). 

93 Tbid., Art. 55 (2). 

94 Ibid., Art. 31. See supra, note 57. 

95 Cf. Statute, Art. 31 (6). 

96 On the nature of these obligations, see below. 

®7 Statute, Art. 34 (1). 
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or not they are great Powers or Members of the United Nations.** Further- 
more, jurisdiction of the International Court is voluntary and, even if the 
states agree to accept the ‘‘optional clause’’ of Article 36 of the Statute, 
making the Court’s jurisdiction compulsory for themselves, they may attach 
various reservations to this obligation, as almost all states have done, and at 
any rate recover full freedom of action if they should choose not to renew 
this option after the expiration of the period for which such an obligation 
has been undertaken. For all these reasons it cannot be said that the 
principle of state equality has been modified by the establishment, jurisdic- 
tion, and majority decisions, of the World Court. 

In this connection it might also be stated that as long as the jurisdiction 
of the International Court remains, as at present, voluntary or, at the most, 
optional compulsory, it cannot be assumed that there has been on the part 
of the states any surrender of sovereignty to the Court. The legal situation 
might be different if the states were to accept obligatory jurisdiction of the 
World Court for all their disputes. During the San Francisco Conference 
there was extensive discussion on the proposal to confer such jurisdiction 
upon the Court.®® But this proposal was finally not adopted, which shows 
that the states would have considered obligatory jurisdiction of the Court 
as a partial surrender of their sovereignty, if not equality, a step which 
they were not prepared to take.?” 

Kelsen 2% tries to prove that even if compulsory jurisdiction were con- 
ferred upon the World Court, this would not impair sovereignty. We 
would agree with this general conclusion,*®? but would make the following 
distinction: One can only speak of a surrender of sovereignty *** if new 
obligations are imposed upon a state without its consent. This could be 
done by means of international legislation adopted by majority vote with 
binding effect upon the dissenting minority, which at present is only a 
hypothetical case; or it can be done by Security Council resolutions to 
take enforcement action, which are binding upon Member States not repre- 
sented on the Council and upon non-permanent Council members which 
have not concurred in the resolutions, which could be a very practical case. 
However, it cannot be regarded as a surrender of sovereignty if a court, 


98 Cf. ibid., Art. 35, especially par. 2, which safeguards the equality before the 
Court of states which are not parties to its Statute. 

99 The Draft Statute of the Permanent Court of International Justice had already 
provided for compulsory jurisdiction, but the final Statute of that Court reverted to 
voluntary jurisdiction, with the optional feature of Art. 36. 

100Qn the question of obligatory jurisdiction, see Goodrich and Hambro, op. cit., 
pp. 478-481, and UNCIO, Report of the Rapporteur of Committee IV/1, Doc. 913, IV/ 
1/74(1), pp. 10-12 (Documents, XIII, pp. 390-392), quoted there, pp. 479-480. 

101 Loc. cit., Yale Law Journal, Vol. 53 (1944), pp. 215 ff. 

102 Although not entirely with the argumentation used by Kelsen to back up this 
conclusion. 

108 This would also include a violation of the principle of equality. 
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possessing compulsory jurisdiction, has by its decision imposed obligations 
upon a party. 

It is the function of the International Court of Justice to decide disputes 
“‘in accordance with international law,’’ *°* which means the Court can only 
apply lex lata—existing international law—and would exceed its competence 
if it were to decide the case de lege ferenda. The Court can only declare 
what the law in the case is, and the obligations which it imposes upon a party 
ean only be obligations which already exist under international law, but 
which have only now by the Court’s decision been confirmed as existing and 
binding upon the party which is held liable to fulfilthem. Hence, the Court 
does not create and impose new obligations, but only declares and specifies 
what it has found to be the existing obligations. As an expert body, inde- 
pendent of the parties to the dispute, it decides this question in an ob- 
jective way and with finality.*°% The state which has been found liable now 
knows what its obligations really are. However, it does not assume any 
obligations which have not existed prior to the decision of the Court but ones 
which have only been disputed by the parties. The Court has only authori- 
tatively stated, clarified, and crystallized the obligations prescribed by 
international law.’ Since no new obligations have been imposed upon the 
state, we are not justified in speaking of a surrender of sovereignty on its 
part. The Court functions here only as an independent and impartial 
arbiter which, by investigating the dispute, assists the parties in establish- 
ing the facts and determining the existence and extent of their respective 


obligations.'°" 


104 Statute, Art. 38. 
105 **The judgment is final and without appeal.’’ Statute, Art. 60. 

106 Opposing the traditional idea of a judicial function, Kelsen, however, main- 
tains that the judicial decision is not a merely declaratory, i.e., law-applying, but a 
highly constitutive, i.e., law-creating, act. See Kelsen, loc. cit., pp. 217-218, and 
General Theory of Law and State, pp. 132-136, 273. For the traditional view, cf. 
Morgenthau, Politics among Nations (1948), pp. 341-349, especially pp. 341-343. 

107 In this article we have examined the present legal position of the traditional 
doctrine of the equality of states with due regard given to its recent modifications. 
However, we would not advocate the preservation of the doctrine de lege ferenda. 
A strengthened international organization, invested with powers of decision, should not 
be hampered by the principle of equality. Some system of proportionate representa- 
tion would have to be devised which would take into account not only size of population 
but also economic and political importance of the member states and which would 
offer sufficient protection to the more important states, thus making it possible to 
eliminate the absolute veto of any single Power, but which would also assure some 
representation to each small state. For proposals along such lines, see L. B. Sohn, 
‘Weighting of Votes in an International Assembly,’’ American Political Science Review, 
Vol. 38 (1944), pp. 1192-1203; idem, ‘‘ Multiple Representation in International As- 
semblies,’’ this JourNAL, Vol. 40 (1946), pp. 71-99; Q. Wright, L. Sohn, ‘‘ Weighted 
Representation in a World Legislature,’?’ Common Cause, Vol. 3 (1949), pp. 72-81, 
Wright offering ‘‘ A Survey’’ (pp. 72-77) and Sohn submitting ‘‘A New Proposal’’ (pp. 
77-81), containing a simplified formula as compared with that of 1944. See also Potter, 
International Organization, p. 124. 


THE SO-CALLED DOUBLE VETO#* 


SOME CHANGES IN THE VOTING PRACTICE OF THE SECURITY COUNCIL 
By ALEXANDER W. RuDZINSKI 


Formerly Legal Counselor, Polish Delegation to the United Nations 


The veto question, one of the most controversial problems facing the 
United Nations, has several aspects of unequal importance. First, there is 
the great political problem of the relations between the great Powers on the 
one hand, and the small and middle-sized states on the other, as well as of 
their role in an international organization. This problem, being a political 
one, is reflected in the whole constitutional structure and functions of the 
organs of the United Nations. Second, there is the well-established tra- 
ditional legal principle of equality of states, big and small, mighty and 
weak. This principle was reiterated in the United Nations Charter in 
Article 2 (1), which reads: ‘‘The Organization is based on the principle of 
the sovereign equality of all its Members.’’ Both these aspects of the veto 
question are well known and have been discussed to such an extent as to 
be entirely left aside in these remarks. 

There exists however a third aspect of the veto which is generally over- 
looked and insufficiently known, namely, the procedural aspect. The pro- 
cedure of the Security Council, where, and where only, the veto power of 
the five permanent members applies, has undergone serious and quite im- 
portant changes since the Security Council started functioning in London 
on January 17, 1946. 

THE PROBLEM 


Article 27 of the Charter of the United Nations entitled ‘‘Voting’’ and 
containing the famous ‘‘ Yalta Voting Formula’’ reads as follows: 


1. Each member of the Seeurity Council shall have one vote. 

2. Decisions of the Security Council on procedural matters shall be 
made by an affirmative vote of seven members. 

3. Decisions of the Security Council on all other matters shall be made 
by an affirmative vote of seven members including the concurring 
votes of the permanent members; provided that, in decisions under 
Chapter VI, and under paragraph 3 of Article 52, a party to a 
dispute shall abstain from voting. 


*This paper was submitted for publication in its original form in January, 1950, 
and stressed the far-reaching potentialities hidden in the procedure followed during the 
303rd meeting on May 24, 1948, in the Czechoslovak case. In the meantime those im- 
plications became fully apparent in the method of dealing with the double veto adopted 
by the Security Council on Sept. 29, 1950, in the Formosa question (506th and 507th 
meetings). 
1Italies added. 
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Two different voting methods are based on a distinction between ‘‘pro- 
cedural’’ and ‘‘all other’’ (non-procedural) matters. Therefore two inter- 
connected legal problems always arise when this article has to be applied in 
practice: (I) Is the matter to be voted upon a procedural one or not? (The 
so-called preliminary question.) Should there be no agreement between 
the members of the Security Council on that point a second question be- 
comes important: (II) Whether a procedural or non-procedural vote has 
to be taken in order to resolve the preliminary question.? 

I. Without attempting to give a survey of matters to be considered as 
procedural within the meaning of paragraph 2 of Article 27 * the point must 
be stressed that in spite of several efforts to fix the domain of procedural and 
non-procedural items (by interpretation of the Charter, rules of procedure 
of the Security Council, precedents, understanding of the permanent mem- 
bers incorporated in the San Francisco Declaration of June 7, 1945, and 
recommendation of the General Assembly of April 14, 1949, Resolution No. 
267 (III) ), a large disputed border zone still remains, thus giving to the 
problem of the double veto a more than academic interest. The general 
public still seems to share the Soviet anarchical attitude that a great Power 
has the right to use the double veto arbitrarily in any matter (even a pro- 
cedural one) when it finds such a use expedient for political reasons. 


Wuat 1s PROCEDURAL 


Turning to question I, it must be noted that the delimitation of the 
procedural field has been attempted by semi-authoritative definition accom- 
panied by examples of categories of procedural items and by the device of 
enumeration of such categories. From the point of view of juridical logic 
it is quite sufficient to give only one definition or one enumeration covering 
the ‘‘procedural’’ area without entering into the field of ‘‘all other’’ (sub- 
stantive) matters. What does not fit into the framework of ‘‘procedure’’ is 


eo ipso a matter of substance.* 


2If a qualified majority is required, any permanent member has the so-called double 
veto. The problem of the double veto contains furthermore two important ancillary 
problems: (a) Who has the power and authority to decide such a ‘‘preliminary ques- 
tion’’? The obvious answer is: the Security Council itself. The right of the Presi- 
dent to make a ruling that a matter is procedural is confirmed by practice but still 
contested. (b) May the preliminary question be properly raised and the right to use 
the double veto invoked in connection with any matter, or only when a reasonable doubt 
exists as to the procedural nature of the matter? (Limited or unlimited use of the 
double veto, discretionary power of permanent members.) 

8 For a full discussion of that problem see Eduardo Jiménez de Aréchaga, Voting 
and the Handling of Disputes in the Security Council (Carnegie Endowment for Inter- 


national Peace, 1950), pp. 6-9. 
4 Aréchaga, loc. cit., p. 9, the ‘‘non-procedural’’ concept as a ‘‘residual’’ area. 
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Definition 


In view of the fact that the Yalta formula uses ‘‘ procedural matters’’ as 
its point of departure, it is at least unexpected to find that the well-known 
‘‘Statement by the Delegations of the Four Sponsoring Governments on Vot- 
ing Procedure in the Security Council,’’ dated San Francisco, June 7, 1945, 
starts from the opposite direction and attempts to give a kind of definition 
of substantive matters. Paragraph 1 of Part I of said statement speaks of 
‘‘two broad groups of functions’’ (of the Security Council) and proceeds 
with the following formula: 


Under Chapter VIII [of the Dumbarton Oaks Proposals], the Council 
will have to make decisions which involve its taking direct measures 
in connection with settlement of disputes, adjustment of situations 
likely to lead to disputes, determination of threats to the peace, removal 
of threats to the peace, suppression of breaches of the peace. It will 
also have to make decisions which do not involve the taking of such 
measures. ... The first group of decisions will be governed by a 
qualified vote... .° 


Paragraph 4 adds: 


Beyond this point [consideration and discussion by the Council of a 
dispute or situation and hearing of parties to such disputes], de- 
cisions and actions by the Security Council may well have major 
political consequences and may even initiate a chain of events which 
might, in the end, require the Council under its responsibilities to 
invoke measures of enforcement under Section B, Chapter VIII 
[Present Chapter VII]. This chain of events begins when the Coun- 
cil decides to make an investigation, or determines that the time has 
come to call upon the states to settle their differences, or makes recom- 
mendations to the parties. It is to such decisions and actions that 
unanimity of the permanent members applies. . . .° 


Paragraph 5 gives some ‘‘illustrative’’ examples. 

The above attempted definition is patently inadequate because it covers 
only functions under Chapters VI and VII of the Charter and omits en- 
tirely all other functions and powers of the Security Council such as ad- 
mission of new members (Article 4), suspension and expulsion of mem- 
bers (Articles 5 and 6), recommendation for appointment of the Secretary 
General (Article 97), various kinds of decisions in connection with the 
International Court of Justice, with the trusteeship of strategic areas, etc. 

It is equally strange and noteworthy that nobody in the Security Coun- 
cil nor in its Committee of Experts (a standing committee on procedure) 
ever seriously attempted to draft a definition of what constitutes a pro- 
cedural matter. The nearest approach to such definition was made by 


5 Italics added. 
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Vyshinsky when he said on February 4, 1946, during the 7th meeting of 
the Security Council: 


What is procedure? Procedure is the order of discussion, the manner 
of taking decisions. In short, procedure is order, means, methods.® 


Such a definition, in spite of its purely theoretical appeal, is obviously much 
too limited and certainly in contradiction with matters listed in the Charter 
under the heading ‘‘Procedure’’ and with the San Francisco Statement. 

Only the Interim Committee of the General Assembly made a serious 
effort in its report on ‘‘The Problem of Voting in the Security Council’’’ 
to specify certain criteria for such a definition of procedural matters. 
They are: 


1. . . . all decisions adopted in application of provisions which ap- 
pear in the Charter under the heading ‘‘Procedure’’. . 

2... . all decisions which concern the relationship between the Se- 
curity Council and other organs of the United Nations . . . [and thus] 
relate to the internal procedure of the United Nations . . 

3. ... all decisions of the Security Council which relate to its in- 
ternal functioning and the conduct of its business . . 

4... . certain decisions of the Security Council which bear a close 
analogy to decisions included under the above-mentioned criteria . . 

5. . . . certain decisions of the Security Council . . . which are in- 


strumental in arriving at or in following up a procedural decision. . . .* 

However, the General Assembly itself did not follow the second cri- 
terion, omitting in its resolution of April 14, 1949, No. 267 (III), ‘‘The 
Problem of Voting in the Security Council’’ (based on the above-quoted re- 
port of the Interim Committee), from the annex listing ‘‘ Decisions Deemed 
Procedural’’ requests to the International Court of Justice for an advisory 
opinion on a legal question. The representatives of Belgium and Norway 
in the Interim Committee reserved their position as to the first criterion.’ 
It must be also remembered that the resolution of the General Assembly of 
April 14, 1949, No. 267 (III), represents only a recommendation and is 
therefore legally not binding on the Security Council nor on its members 
and is consistently being ignored by the Soviet bloc. Therefore only the 
hard core of decisions relating to internal functioning and the conduct of 
business of the Security Council itself (criterion 3) seems to remain un- 
contested and beyond dispute, leaving a large disputed border area. 


Enumeration 


Enumeration of all decisions of a procedural nature represents a second 
approach to the question of what is procedural. That is what the General 


6 Security Council, 1st Year, Official Records, 1st Ser., No. 1, p. 130. 
7U.N. Doe. A/578, July 15, 1948. 

8 Ibid., pp. 4-5. 

® Ibid., p. 4. 
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Assembly tried to achieve in the above-mentioned resolution of April 14, 
1949, listing in its annex 35 categories of decisions deemed procedural and 
recommending to the members of the Security Council ‘‘that the members 
of the Security Council conduct their business accordingly.’’*® This last 
expression, ‘‘conduct their business accordingly,’’ was explained in Part 
III of the Report of the Interim Committee, under the heading ‘‘Imple- 
mentation by means of interpretation of the Charter,’’ as meaning that 
the recommendation to consider the items enumerated as procedural 


would apply to the positions which the members of the Security Council 
take on the question whether or not any of these items is procedural 
in case this question is raised; to the manner in which any member of 
the Security Council, when acting as President, interprets the result 
of a vote on such a question; and finally, to the manner in which the 
members of the Security Council vote if the ruling made by the Presi- 
dent is challenged." 


Obviously ‘‘all other’’ decisions not listed in the annex should be con- 
sidered as governed by the qualified vote under paragraph 3 of Article 27 
until the permanent members agree otherwise following a recommendation 
in paragraph 2 of said resolution. The moral and political weight of that 
resolution of the General Assembly was greatly enhanced by the strong 
endorsement it received on September 29, 1950, from the United States 
representative in the Security Council in connection with the overriding 
of the attempt by the representative of Nationalist China to use the double 
veto in order to kill an invitation to the Peiping Government in connection 
with the question of Formosa. 

Nevertheless, the problem remains alive because an enumeration of 35 
categories of decisions of the Security Council based on the provisions of 
the Charter may well encounter practical difficulties in cases not covered 
explicitly by the Charter, as well as in cases where a matter seems to be 
covered by two or more of its provisions, only one of them being pro- 
cedural. The problem of what constitutes an investigation is a good ex- 
ample of the latter category. Furthermore, the Soviet Union consistently 
refuses to recognize the resolution of the General Assembly of April 14, 
1949, and claims several categories of decisions listed in the annex to be 
matters of substance.’* 


How To VOTE ON THE PRELIMINARY QUESTION 


Il. Therefore, the second problem still is of practical importance. The 
contingency may well arise that a decision may have to be taken whether or 


10General Assembly, 3rd Sess., Pt. II, Official Records, Resolutions, p. 7. 

11U.N. Doe. A/578, p. 39. 

12 F.g., Vyshinsky maintained during the discussion of the Acheson Plan (Uniting 
for Peace) that a decision of the Security Council to convoke a special session of the 
General Assembly is subject to the veto (357th meeting, Oct. 10, 1950, General As- 
sembly, 5th Sess., Official Records, First Committee, p. 85). 
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not a certain matter is procedural within the meaning of paragraph 2 of 
Article 27. 

The well-known ‘‘Statement by the Delegations of the Four Sponsoring 
Governments on Voting Procedure in the Security Council,’’ issued June 
7, 1945, in San Francisco, contains in Part II an answer to the following 
question 19 submitted by a subcommittee of Committee IIT/1: 


In case a decision has to be taken as to whether a certain point is a 
procedural matter, is that preliminary question to be considered in 
itself as a procedural matter or is the veto applicable to such pre- 
liminary question ? 


The answer of the Big Four (France acceded later) reads: 


1) In the opinion of the Delegations of the Sponsoring Governments, 
the Draft Charter itself contains an indication of the application of the 
voting procedures to the various functions of the Council. 

2) In this case it will be unlikely that there will arise in the future 
any matters of great importance on which a decision will have to be 
made as to whether a procedural vote would apply. Should, however, 
such a matter arise, the decision regarding the preliminary question as 
to whether or not such matter is procedural must be taken by a vote 
of seven members of the Security Council, including the concurring 
votes of the permanent members. 


The difference between the ‘‘double veto’’ and the regular veto is that 
the casting of a negative vote by a permanent member on a matter of sub- 
stance results in blocking the adoption by the Security Council of the 
vetoed draft resolution and creates thereby a vacuum, whereas the casting 
of a negative vote by a permanent member on a ‘‘preliminary question’”’ 
results in a positive decision of the Council to apply the voting procedure 
foreseen in Article 27, paragraph 3 (for non-procedural matters) to the 
draft resolution under consideration. 

The San Francisco Statement on Voting Procedure was not accepted by 
the San Francisco Conference, 1.e., no vote was taken on it; only the Yalta 
formula now contained in Article 27 of the Charter was voted upon.” 
Therefore the statement itself as res inter alios acta does not bind legally 
any Member of the United Nations other than the five permanent members 
of the Security Council. Such an opinion was expressed in the Security 
Council not only in strong terms by representatives of small and medium- 
sized Powers,’* but also more than once by the Soviet delegate.’® 

Nevertheless, the legal question is not so simple as that. The San 
Francisco Declaration affects the voting procedure of one of the principal 


18 Wellington Koo Jr., Voting Procedure in International Political Organizations 
(1947), pp. 157-158. 

14 E.g., Australia, U.N. Doc. S/P.V. 49, p. 71; Argentina, U.N. Does. A/AC. 18/SR. 
19, p. 7, 8/P.V. 303, pp. 41-42; Syria, Security Council, 3rd Year, Official Records, No. 
73, p. 4; Belgium, ibid., p. 23; Colombia, ibid. 

15 U.N. Docs. 8/P.V. 202, pp. 161, 171, 8/P.V. 303, p. 28. 
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organs of the Organization (Article 7 of the Charter) charged with pri- 
mary responsibility for the maintenance of international peace and secur- 
ity acting on behalf of all Member States (Article 24 of the Charter). It 
is legally paradoxical to conceive a situation where 5 permanent members 
of an organ apply one set of rules of procedure and the remaining 6 non- 
permanent members acknowledge a different and contradictory one of their 
own. During a month in which a representative of a permanent member 
takes the chair the result of a vote taken would be construed as ‘‘not car- 
ried,’’ whereas during the next month a delegate from a non-permanent 
member acting as President would announce the result of an exactly 
analogous vote as ‘‘carried.’’ The Security Council would have two 
conflicting procedures replacing each other at irregular intervals. The 
representative character of the President (Rule 19) and of the members of 
the Security Council supposed to act on behalf of the Organization as a 
whole and all its Members (Article 24, paragraph 1, of the Charter) would 
vanish completely. 

It is therefore not surprising that the practice of the Security Council 
did not push the consequences of the non-acceptance of the San Francisco 
Declaration by the small and medium-sized Powers that far. The San 
Francisco Statement was applied also by presidents of the Council who 
were delegates of non-permanent members (Mexico,’*® Poland But a 


16 On June 26, 1946, during the 49th meeting of the Security Council a vote was taken 
on a draft resolution prepared by Australia and the United Kingdom stating in the 
preamble that the investigation of the situation in Spain by a subcommittee appointed 
by the Security Council had fully confirmed the facts which led to the condemnation of 
the Franco régime and that the subcommittee was of the opinion that the situation in 
Spain is one the continuance of which is likely to endanger the maintenance of inter- 
national peace and security. The operative part of the draft resolution contained a 
decision by the Security Council to keep, without prejudice to the rights of the Gen- 
eral Assembly, the situation in Spain under continuous observation in order to be at all 
times ready to take such measures as may become necessary to maintain international 
peace and security. (Security Council, 1st Year,Official Records, 1st Ser., No. 2, p. 401.) 
The vote was 9 in favor and 2 against (Poland and U.S.S.R.). The President, Mr. 
Najera (Mexico), declared the resolution carried, being of a procedural character 
(ibid., p. 413), but was challenged by Mr. Gromyko (U.S.S.R.), who considered the 
resolution as concerning questions of substance and consequently his vote as a veto 
(ibid., pp. 413-414). The ruling of the President was put to the vote by asking ‘ ‘those 
who are in favour... that this is a question of procedure’’ to raise their hands. 
There were 8 votes in favor, 2 against (France, U.S.S.R.), and 1 abstention (Poland) 
(tbid., p. 421). Mr. N&jera (Mexico) announced: ‘‘if it is to be decided whether a 
question is one of procedure or substance, it is necessary to accept one or another 
alternative by seven votes but the five permanent members must concur. Here we have 
two of the permanent members deciding, against the others, that it is a question of 
substance.’’ (Ibid., pp. 421-422.) Thus the President applied the San Francisco 
Statement and not Art. 27 of the Charter as was immediately pointed out by Mr. 
van Kleffens (Netherlands) (ibid., p. 423). 

17 The application of the San Francisco Statement in the question of admission of 
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very important change in the practice of the Security Council has never- 
theless taken place. This change consists in the acceptance by the United 
States, Great Britain, France and the small and medium Powers outside 
the Soviet orbit of an interpretation of Part II of the San Francisco State- 
ment prohibiting. the application of the double veto to clearly procedural 
matters. The result is that the Security Council has now actually two 
voting procedures, depending upon whether a Soviet delegate or another 
delegate occupies the chair. Technically this change affects the relation 
between Part II of the San Francisco Statement and Rule 30 of the ‘‘Pro- 
visional [in fact permanent] Rules of Procedure of the Security Council”’ 


which reads: 


If a representative raises a point of order, the President shall im- 
mediately state his ruling. If it is challenged, the President shall sub- 
mit his ruling to the Security Council for immediate decision and it 
shall stand unless overruled. 


What is a ‘‘point of order’’? Without attempting to give a clear-cut 
definition,'® it is sufficient to stress that it is closely connected with the ap- 
plication of rules of procedure and with the powers of the President to con- 
duct the proceedings of the Council. Therefore, the President has not 
only often ruled whether a certain motion has precedence over another 
motion (Rules 32, 33, 35 and 36), but has several times ruled also whether 
a motion is a procedural one or not (his right to make the latter ruling is 
controversial ) .*® 

The best way of showing the evolution which occurred in the Council 
procedure is by comparing the procedure followed (A) on August 29, 1946, 
in considering the admission of Albania on the one hand, and (B) on May 


Albania to membership (57th meeting, Aug. 29, 1946) will be discussed below in 
detail (see A). 

18 The Special Committee on Methods and Procedures of the General Assembly in- 
serted in its report to the 4th session (Doc. A/937, Aug. 12, 1949) the following state- 
ment (par. 37, p. 30): ‘‘It is the opinion of the Special Committee that a valid point 
of order may relate to the manner in which the debate is conducted, to the maintenance 
of order, to the observance of the rules of procedure or to the manner in which Chairmen 
exercise the powers conferred upon them by the rules. Thus. . . representatives are 
enabled to direct the attention of the presiding officer to violations or misapplications 
of the rules of procedure by other representatives or by the presiding officer himself.’’ 

i9 The Soviet delegate, acting as President during the consideration of the Greek 
question (S/P.V. 202, Sept. 15, 1947), after having announced ‘‘we shall follow the 
procedure defined in par. 3 of Art. 27 of the Charter’’ (in voting on the proposed 
United States resolution), expressed the view: ‘‘As President of the Security Council 
I have to say that whether the question is one of procedure or of substance is not sub- 
ject to the ruling of any President. The Security Council has to take a special deci- 
sion on this question’’ (p. 132). ‘‘The President can only make a ruling on a point of 
order. The President cannot decide that the question is one of substance or procedure’’ 
(p. 146). It is under these circumstances not astonishing that the Australian delegate 
wondered whether the President did or did not rule how to vote (p. 136). 
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24, 1948, in the question of Czechoslovakia, as well as (C) on September 
29, 1950, in the Formosa question, on the other hand.”° 


A. Albanian Case 


The consideration of the Albanian application for membership in the 
United Nations was, upon motion by the United States, postponed by the 
Security Council during its 18th meeting on February 13, 1946, ‘‘until 
the Security Council convenes at the temporary headquarters.’’ The 
President ruled the resolution to be a procedural matter, nobody chal- 
lenged the ruling and the resolution was adopted by a procedural vote.”! 

During the 57th meeting on August 29, 1946, at Lake Success the 
United States proposed a further postponement of the voting on the 
Albanian application until the following year (1947). A discussion arose 
whether such a motion was not a virtual rejection of the application and 
therefore not of a purely procedural character. The President (Lange, 
Poland), ‘‘in order to maintain the continuity of Presidential rulings’’ 
(analogously as in London), ruled the motion to be procedural,”* and in 
consideration of the opposite view expressed during the discussion by the 
delegate of the U.S.S.R., submitted his ruling to a vote, asking: ‘‘Those 
who agree with the ruling that it is a matter of procedure will raise their 
hands.’’ There were 5 votes in favor, 4 against, and 2 abstentions. The 4 
voting in the negative were China, France, the United Kingdom and the 
U.S.S.R.2° The President announced that since 4 permanent members 
voted against the ruling, therefore ‘‘we shall have to treat the resolution 
asking to postpone the voting on Albania as a matter of substance, not of 
procedure.’’ A discussion followed, the Dutch delegate asserting that in 
order to overrule the President the concurring votes of 5 permanent mem- 
bers are necessary, and the Australian delegate stressing the point that 
under Rule 30 a majority of the Council, 7.e., 7 negative votes against the 
ruling, is indispensable. The President formulated his appraisal of the 
result of the voting ‘‘in the form of a [second] ruling’’ and asked for 
challenge. The U.S. delegate, who voted for considering his draft resolu- 
tion as procedural, nevertheless accepted the second ruling declaring it a 


20 In contrast to the many instances of the use of the regular veto, the so-called double 
veto has so far been applied effectively four times and once without result. In all four 
cases it was the Soviet Union which cast its double veto: (1) In the Spanish question 
on June 26, 1946 (49th meeting, Pres. N&jera, Mexico); (2) in the question of ad- 
mission of Albania to membership on Aug. 29, 1946 (57th meeting, Pres. Lange, 
Poland); (3) in the Greek question on Sept. 15, 1947 (202nd meeting, Pres. Gromyko, 
U.S.S.R.) ; (4) in the Czechoslovak question on May 24, 1948 (303rd meeting, Pres. 
Parodi, France). The unsuccessful attempt was made by China in the question of 
Formosa on Sept. 29, 1950 (506th and 507th meetings, Pres. Jebb, U.K.). 

*1 Journal of the Security Council, No. 14, pp. 260-262. 

*2 Security Council, 1st Year, Official Records, 2nd Ser., No. 5, pp. 125-127. 

8 Ibid., pp. 128-132. 
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matter of substance, without, however, committing his government. The 
Australian and Dutch delegates ‘‘emphatically disagreed’’ with the Presi- 
dent’s evaluation of the vote, but refrained from challenging it.** 

Three points are clear from the foregoing case. Paragraph 2 of Part II 
of the San Francisco Statement was applied to a vote taken under Rule 30 
when the (first) ruling of the President settled the question ‘‘whether a 
procedural vote would apply.’’ The challenged ruling was submitted to 
the vote in its original form *® and not as to whether it should be annulled. 
The result of the vote on the (first) ruling as construed by the President 
was turned by him into a (second) ruling open to further challenge.” 


B. Czechoslovak Case 


Let us compare another case. On May 21, 1948 (300th meeting), during 
the deliberations on the question of Czechoslovakia, the President (Parodi, 
France) announced his intention to submit to the vote first of all the follow- 
ing question: ‘‘Is the vote (which will be taken) on the draft resolution 
[of the delegate from Chile sponsored under Rule 38 by the delegate from 
Argentina and proposing to set up a committee for the purpose of hearing 
witnesses] itself one that concerns procedure?’’?” A thorough and pro- 
longed discussion followed concerning the legal status of the San Francisco 
Declaration, whether the Chilean resolution called for investigation and 
inquiry (Article 34 the Charter and paragraphs 4 and 5 of Part I of the 
San Francisco Declaration) ,?* or whether it was purely procedural, calling 


24 Ibid., pp. 132-135. 
25 Security Council, lst Year, Records, 2nd Ser., No. 5, p. 132. The President (Lange, 
Poland) said: ‘‘The question which the Council was asked was whether it supports my 
ruling that this is a matter of procedure. ...I have not asked for the opposite ques- 
tion.’’ Ibid., p. 133. 

26 Ibid., p. 134. 

27U.N. Doc. S/P.V. 300, p. 51. 

28 Art. 34 of the Charter: ‘‘The Security Council may investigate any dispute, or any 
situation which might lead to international friction or give rise to a dispute, in order 
to determine whether the continuance of the dispute or situation is likely to endanger 
the maintenance of international peace and security.’’ 

Pars. 4 & 5 of Part I of the San Francisco Declaration: 

‘*4, Beyond this point, decisions and actions by the Security Council may well have 
major political consequences and may even initiate a chain of events which might, in the 
end, require the Council under its responsibilities to invoke measures of enforcement 
under Section B, Chapter VIII. This chain of events begins when the Council decides 
to make an investigation, or determines that the time has come to call upon states to 
settle their differences, or make recommendations to the parties. It is to such dcisions 
and actions that unanimity vf the permanent members applies, with the important 
proviso, referred to above, for abstention from voting by parties to a dispute. 

‘*5. To illustrate: in ordering an investigation, the Council has to consider whether 
the investigation—which may involve calling for reports, hearing witnesses, dispateh- 
ing a commission of inquiry, or other means—might not further aggravate the situation. 
After investigation, the Council must determine whether the continuance of the situa- 
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for establishing a subsidiary organ necessary for the performance of func- 
tions of the Security Council (Article 29 of the Charter under the heading 
‘‘Procedure’’ and Rule 28).2® The vote was taken on May 24, 1948 (303rd 
meeting), the result being 8 for considering the Chilean resolution as one 
of procedure, 2 against (U.S.S.R. and Ukrainian §.S.R.), and 1 abstention 
(France).*° The President (Parodi, France) made an interpretation of 
the vote stressing that he ‘‘as a representative of a permanent member of 
the Security Council cannot ignore the San Francisco Declaration,’’ and 
added that precedents show ‘‘on one occasion at least’’ the President was a 
representative of a non-permanent member, yet the provisions of the Decla- 
ration of San Francisco were taken into account.*t The President gave his 
reasons based on the San Francisco Declaration and pronounced his inter- 
pretation of the result of the vote to the effect that the Chilean draft resolu- 
tion should be regarded as a matter of suwbstance.** He was promptly chal- 
lenged by the representatives of Argentina, Canada, Belgium and Colombia, 
whereupon he declared that he 


considered that Rule 30 of the rules of procedure was applicable, as 


I think we are dealing with a point of order.... I must... put to 
the vote the annulment of my ruling in conformity with Rule 30. 
Nevertheless . . . in certain other cases of disagreement it was the 


President’s ruling which was put directly to the vote.*’ 
The representative of the U.S.S.R. stressed the point that 


no vote which the Security Council can now take can weaken or annul 
the Presidential ruling. The alternative would be that the question 
as to whether the resolution was procedural or non-procedural would, by 
the process of voting, by various stages be reduced to a point of order, 
which would be an absurdity.** 


The President nevertheless asked the representatives to decide on the 
following proposition: ‘‘ Will those who object to my interpretation raise 
their hands?’’ 6 delegates voted against the President’s ruling (Argentina, 
Belgium, Canada, China, Colombia, Syria), 2 delegates voted in favor 
(Ukrainian 8.8.R., U.S.S.R.), and 3 delegates abstained (France, United 
Kingdom, United States). The President declared: ‘‘In favour of annul- 


tion or dispute would be likely to endanger international peace and security. If it 
80 determines, the Council would be under obligation to take further steps. .. .’’ 

29 Art. 29 of the Charter: ‘‘The Security Council may establish such subsidiary organs 
as it deems necessary for the performance of its functions.’’ Rule 28: ‘‘The Security 
Council may appoint a commission or committee or a rapporteur for a specified question. ’’ 

80 Security Council, 3rd Year, Official Records, No. 73, p. 19. 

%1 As already pointed out above, there were in fact two such occasions (Mexico, 49th 
meeting, and Poland, 57th meeting). 

82 Ibid., pp. 19-21. 
33 Ibid., p. 24. 
34 Ibid., pp. 23-24. 
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ling the Presidential ruling 6 votes were cast: there were 2 opposed votes 
and 3 abstentions. Therefore, my ruling stands.’’** The delegate for the 
U.S.S.R. asked whether the representative of China really voted against 
the ruling and the Chinese delegate answered in the affirmative. The 
Soviet delegate made a statement to the effect that ‘‘only irresponsible 
people could act in the manner in which the representative of China has 
just acted,’’ but did not question the result of the vote.*®° The draft resolu- 
tion submitted by Chile and Argentina calling for an appointment of a 
subcommittee of 3 members to receive or to hear evidence, statements and 
testimony and to report to the Security Council, was put to the vote and 
received 9 votes in favor and 2 votes (Ukrainian S.8.R., U.S.8.R.) against. 
The President declared the draft resolution not adopted, ‘‘since the 2 votes 
in opposition included one of a permanent member.’’ *” 


C. Formosa Case 


On September 30, 1950, during its 506th meeting, the Security Council 
discussed the complaint of armed invasion of Taiwan (Formosa) submitted 
by the Central People’s Government of the People’s Republic of China. An 
Ecuadorian draft resolution was before the Council to defer consideration 
of this question until after November 15, 1950, and to ‘‘invite a representa- 
tive of the said government to attend the meetings of the Security Council 
held after November 15, 1950, during the discussion of that Government’s 
declaration regarding an armed invasion of the Island of Taiwan” 
(Formosa). 

The Council voted on the Ecuadorian draft resolution as a whole. 
Nationalist China, Cuba and the United States voted against. The Presi- 
dent, Sir Gladwyn Jebb (U. K.), announced the result of the vote: ‘‘In my 
opinion the resolution is adopted. There were seven votes in favor, three 
against and one abstention.’’** The delegate of Nationalist China, Dr. 
Tsiang, immediately challenged ‘‘the opinion’’ of the President as a mistake, 
demanded that his negative vote should be considered as a veto, and invoked 
paragraph 2, Part II, of the San Francisco Declaration, as well as the prece- 
dents of the use of the double veto by the Soviet Union in the Czechoslovak 
question (303rd meeting, May 24, 1948), the Spanish question (49th meet- 


35 U.N. Doc. S/P.V. 303, p. 126. This declaration is omitted in the printed Official Ree- 
ords and the following statement in italics is to be found: ‘‘The President’s ruling stood, 
the motion (sic!) for its rejection having failed to obtain the affirmative votes of 
seven members.’’ (Security Council, 3rd Year, Official Records, No. 73, p. 27.) It 
remains nevertheless clear that a procedural vote pursuant to par. 2 of Art. 27 of the 
Charter was taken. 

36 U.N. Doc. S/P.V. 303, pp. 126-132. 

87 Ibid., pp. 136-137. A good factual report on the Czechoslovak case is to be found 
in Yuen-li Liang’s ‘‘Notes on Legal Questions concerning the United Nations,’’ this 
JOURNAL, Vol. 43 (1949), pp. 134-144. 

88 U.N. Doc. S/P.V. 506, p. 12. 
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ing, June 26, 1946), aad the Greek question (202nd meeting, September 15, 
1947). An extensive discussion took place during this and the next meeting 
(507th meeting) in the afternoon. All delegates stressed the view that the 
proposed invitation was clearly procedural and no member had the right to 
change it arbitrarily into a matter of substanece.*® During the 507th meet- 
ing the President called for a vote on ‘‘whether it [the Security Council] 
regards the vote taken this morning on the Ecuadorian resolution as pro- 
cedural.’’ There were 9 votes in favor. Only China voted in the negative, 
and Cuba abstained. The President stated: ‘‘The proposal is therefore 
adopted; there were nine votes in favor, one against and one abstention.’’ *° 
Dr. Tsiang, after having quoted the pertinent passage of paragraph 2 of 
Part II of the San Francisco Statement, objected: ‘‘The vote just taken did 
not have the concurring vote of my delegation, and therefore the proposal 
that the matter is procedural was not adopted.’’ The President ruled: ‘‘in 
the general interest of all of us . . . that, notwithstanding the objection of 
our Chinese colleague, the vote which the Council took this morning on the 
Ecuadorian resolution is procedural,’’ because otherwise, ‘‘the whole func- 
tioning of the United Nations in the future’’ may well be impeded.*! Dr. 
Tsiang protested against what he called ‘‘the arbitrary ruling of the Presi- 
dent’’ and suggested that an advisory opinion of the International Court 
of Justice be asked to settle the question. The President considered these 
remarks as a challenge to his ruling and asked those members who were in 
favor of overruling his decision to raise their hands. Nobody voted for 


overruling, nobody voted against, and nobody abstained. (Sic.) The 
President declared : ‘‘Since there is no vote in favor of overruling my de- 
cision, it stands.’’** Dr. Tsiang declared that he did not participate in a 
vote which is in itself invalid and-asked that it be recorded ‘‘that the Presi- 
dent’s action is arbitrary and that the decisions he has arrived at are illegal 
and therefore invalid.’’ The President remarked that Dr. Tsiang’s views 
did not seem to be shared by anybody else.*? 


VoTE ON A PRESIDENTIAL RutING Now ALWAYS PROCEDURAL 


The most striking difference between the procedure followed on May 
24, 1948 (B) and on September 29, 1950 (C) as compared with one applied 
by the Security Council on August 29, 1946 (A) is that the San Francisco 
Statement was not applied in cases (B) and (C) to the evaluation of the 
vote taken under Rule 30 (overruling of a Presidential ruling), in spite 
of the fact that the vote actually decided the ‘‘preliminary question as to 


89 Ibid., pp. 12-55. 
40U.N. Doc. S/P.V. 507, p. 17. 
“1 Ibid., pp. 17-20. 
#2 Ibid., pp. 21-26. 
48 Ibid., pp. 26-30. 
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whether or not a matter is procedural.’’ The vote of the Chinese delegate 
was not counted as representing a veto and the ruling of the President 
remained in force because the usual majority required in questions of 
procedure (7 votes of any members) was lacking. Thus a new and very 
important change in the Council’s practice was introduced on May 24, 1948, 
with the acquiescence of all members of the Security Council. 

Under the new practice (B) and (C) a regular majority (of at least 7 
members of the Council casting their votes against the ruling) is necessary 
in order to overrule the President. No veto exists in such voting and there 
is no need to have a majority of at least 7 members voting for the Presi- 
dent’s ruling for the purpose of upholding it. 


Veto Limirep To DoustruL Cases ONLY 


The practice adopted in the Formosa case goes much further than that. 
Paragraph 2 of Part II of the San Francisco Statement was not applied to 
the vote on the preliminary question itself, 7.e., a procedural vote was taken 
on the question whether the invitation to Communist China was a procedural 
matter. This radical departure from all previous precedents on the double 
veto was based on the opinion that, pursuant to the recommendations of the 
General Assembly resolution of April 14, 1949, No. 267 (III), the doublé veto 
does not apply when there is no reasonable doubt that the decision voted 
upon falls within one of the 35 categories of decisions listed in its annex as 
being procedural, and that the invitation, under Rule 39 of the rules of 
procedure of the Security Council, was one of them. 

The United States delegate (Gross) declared in this connection: 


Part II, paragraph 2 of the San Francisco Statement was never in- 
tended, and cannot properly be construed, to give the five permanent 
members of the Security Council the right to use the device of the 
double veto to determine unilaterally to be non-procedural, matters 
which the Charter provides, or which were agreed in part I of the 
San Francisco Statement, as procedural.** ... In the present state 
of the world, it is not difficult to see that the unlimited power of the 
veto and the double veto in the Security Council would be dangerous 
to security.*® 
The President (Jebb), speaking as the British delegate, associated himself 
‘‘fully and immediately’’ with the American statement, calling it ‘‘at once 
heartening and inspiring’’ and ‘‘auspiciwm melioris aevi.”? * The Soviet 
delegate tacitly approved the procedure and, only in connection with the 
declaration of the United States delegate, reserved the right of his delega- 
tion to express its views after having it studied.*’ 


44 Ibid., p. 32. 
45 Ibid., pp. 33-35. 
46 Ibid., pp. 36-40. 
47 Ibid., p. 51. 
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Thus the double veto would remain only if and when a reasonable doubt 
exists whether the matter is procedural or not. The existence of such a 
doubt shall be judged in the light of provisions of the Charter on pro- 
cedure, the Council’s rules of procedure, Part I of the San Francisco Decla- 
ration, precedents in the Council’s practice and the General Assembly reso- 
lution of April 14, 1949. 

The old practice assumed that it is enough for the use of the double 
veto when a permanent member stresses his opinion that a matter to be 
voted on is not of a procedural character and gives his reasons. The new 
Formosa precedent virtually requires in addition that the regular majority 
of the Council share his views. It may therefore properly be said that the 
Council may, by a procedural vote of seven of its members (including there- 
fore at least one permanent member), decide that the double veto does not 
apply to the matter under consideration, thus denying to a permanent 
member the exercise of the veto. (It becomes apparent that, if all five 
permanent members are unanimous that a matter is non-procedural, the 
non-permanent members alone cannot turn it into a procedural one.) It 
goes without saying that such a denial must be based on firm legal and 
political grounds. The unlimited anarchical right of the double veto was 
restricted to its proper place and put under the control of the Council’s 
majority. 


PRESIDENTIAL RULING ON PRELIMINARY QUESTION 


The comparison of the above-described cases shows another eloquent 
difference. During the consideration of the application of Albania the 
President ruled, after contradictory opinions were expressed by members 
of the Council, on the ‘‘preliminary question’’ whether the U. S. motion 
was procedural, submitted his ruling to the vote, evaluated the result of 
the vote pursuant to the San Francisco Declaration, and asked to consider 
his statement evaluating the result of the vote as another ruling open to 
challenge. The San Francisco Declaration speaks however of a ‘‘ decision 
.. . to be taken as to whether a procedural vote would apply’’ and of a 
“decision regarding the preliminary question as to whether or not such a 
matter is procedural,’’ and not of a ruling. Therefore the practice fol- 
lowed in the Czechoslovak case seems the only correct procedure. After all, 
the ‘‘preliminary question’’ can hardly be considered to be a ‘‘point of 
order.’’ 48 The ‘‘preliminary question’’ was decided by the Council itself 
without a ruling of the President and only the statement of the President 
about the result of the vote was treated as a ruling on a point of order. 

In the Formosa case the President, after having announced the result of 


48 Report of the Special Committee on Methods and Procedures [of the General As- 
sembly] (U.N. Doe. A/937, Aug. 12, 1949, p. 30), tries to define what may be a valid 
point of order. See footnote 18 above. 
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the vote on the preliminary question,*® in view of the dissent of the Na- 
tionalist Chinese delegate, made a ruling, not about the result of the vote, 
but on the ‘‘preliminary question’’ itself.°° It was preferable to follow 
the Czechoslovak and Greek precedents *' and to rule the resolution adopted. 
It would not have affected the outcome of the proceeding and would have 
considerably weakened Dr. Tsiang’s arguments against the President’s 


ruling. 


PRESIDENTIAL APPRAISAL OF THE RESULT OF THE VOTE AS A RULING 


The question arises whether the statement of the President interpreting 
the result of the vote may be considered as a point of order under Rule 
30 or not. The delegate of the U.S.S.R. tried to deny it,®°? whereas 
the French representative acting as President took the opposite view.** It 
seems impossible to question seriously the opinion that the statement of the 
President construing the result of a vote just taken is part of his functions 
of conducting the proceedings of the Council and applying the rules of 
procedure, and as such represents a point of order every member of the 
Council may raise. Otherwise the members of the Council would be quite 
powerless against possible open abuse of his powers by the President. The 
requirement of a majority of members voting against the presidential ruling 
in order to have it annulled endows the rulings of the President already 
with an exceptionally strong position as compared with motions and draft 
resolutions of any kind introduced by members of the Council, a power 
quite sufficient to enable him to conduct the Council proceedings. The 
finality of his interpretation of a vote of the Council would give him danger- 
ous arbitrary powers nobody intended to give him. 


OVERRULING OF THE PRESIDENTIAL RULING BY THE COUNCIL 


An interesting point appears from the foregoing comparison of cases. 
Under the old practice which applied the San Francisco Statement to the 
vote under Rule 30 when the ‘‘preliminary question’’ was involved, the 
content of the President’s ruling was of paramount importance, always 
when, as usual, the great Powers were in disagreement. The President 
(Lange, Poland) ruled on August 29, 1946,°* the American motion being 


49‘‘The proposal is therefore adopted’’ (U.N. Doc. S/P.V. 507, p. 17). 
50**, | | notwithstanding the objection of our Chinese colleague the vote which the 
Council took this morning on the Ecuadorian resolution is procedural’’ (U.N. Doce. 
8/P.V. 507, pp. 18-20). 

51 Czechoslovakia, 303rd meeting, Security Council, 3rd Year, Official Records, No. 73, 
pp. 21, 26, 27; Greece, 202nd meeting, Security Council, 2nd Year, Official Records, No. 
89, p. 2400. 

52 U.N. Does. S/P.V. 202, pp. 132, 146, S/P.V. 303, pp. 101-105. 
53 U.N. Doc. 8/P.V. 303, p. 106. 
5457th meeting, Security Council, Ist Year, Official Records, 2nd Ser., No. 5, pp. 


125-127. 
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one of procedure. Four permanent members voted against, and under the 
San Francisco Statement overruled the President. The United States, 
however, voted in favor of the ruling. Therefore, in case the President 
had ruled that the United States’ motion was one of substance, he would 
have been obliged to consider the vote of the United States’ representative 
cast against his ruling as a veto pursuant to the San Francisco Declaration, 
and declare the American motion as procedural. Analogously in the 
Czechoslovak question, if the San Francisco Declaration had been applied 
to the vote taken under Rule 30 on the President’s evaluation of the vote on 
the ‘‘preliminary question,’’ both theoretically possible rulings of the 
President, 7.e., that the Chilean resolution was procedural as well as one of 
substance, would have been overruled—the first one by a Soviet veto and 
the second by a Chinese veto. Therefore the choice of one possibility by 
the President when stating his ruling decided in fact the result of the 
subsequent vote of the Security Council not only on the ‘‘preliminary 
question,’’ but actually on the decision to be taken on the problem itself, 
be it the admission of Albania to the United Nations or the cowp in 
Czechoslovakia in February, 1948. Such paradoxical results followed 
from the principle of the unanimity of the permanent members of the Se- 
curity Council, always when such unanimity did not exist, that is, on the 
most important matters of international politics. No one can therefore 
wonder that one of the delegates representing a permanent member in this 
connection once stated privately : ‘‘That is the stupidity of the veto.”’ 


Two PROCEDURES IN THE Security CouNcIL 


The Formosa precedent is based on the General Assembly resolution of 
April 14, 1949. That recommendation as a work of the Interim Com- 
mittee is completely ignored by the Soviet Union and its satellites who 
voted against its adoption. It must therefore be anticipated that the Soviet 
or a like-minded delegate acting as the Council’s chairman will adhere to 
his own concept of the unlimited double veto. The Security Council would 
thus follow two different procedures at different periods, a not very edifying 
demonstration of the rule of law in an international organization. 


PossIBILITy OF LIMITATION OF THE VETO PRIVILEGE ITSELF 


The practice established in the Czechoslovak case and confirmed and 
extended in the Formosa case, which consists in always applying a pro- 
cedural vote when a ruling of the President is challenged, also when the 
“preliminary question’’ whether or not a resolution is of a procedural 
character is involved, has an overlooked and almost revolutionary result. 
It opens the door to the limitation of the scope of the veto privilege itself. 
A theoretical, but under the prevailing circumstances quite probable, scheme 
would be as follows: A dispute arises in the Security Council whether a 
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draft resolution unpleasant or unacceptable to one of the permanent mem- 
bers is procedural or of substance in spite of the fact that the matter is 
not covered by any of the 35 categories of decisions listed in the annex to the 
General Assembly’s resolution of April 14, 1949. The question is submitted 
to the Council’s decision, and the vote is: 7 members for considering the 
draft resolution as procedural, 1 (permanent member) against, and 3 ab- 
stentions. The President applies the San Francisco Statement (Czecho- 
slovak precedent) and announces that in view of the dissenting vote of a 
permanent member, the draft resolution should be considered as one of 
substance. This statement is challenged by one or several members and a 
vote under Rule 30 is taken. Seven members (therefore, in view of the 
composition of the Council, obviously at least one permanent member too) 
vote against the ruling concerning the result of the vote and, the President 
being overruled, a procedural vote applies to the draft resolution in ques- 
tion despite the veto cast by a permanent member on the ‘‘preliminary 
question.’’ The same result might be obtained in the procedure followed 
in the Albanian case described above under A, by putting the first presi- 
dential ruling, after it has been challenged, to a procedural vote under 
Rule 30. 

The new practice may lead even further. Let us consider the following 
hypothetical case: The ‘‘preliminary question’’ was not raised at all 
before the vote was taken on a resolution because the contents of the draft 
resolution were previously considered a matter of substance. The result of 
the vote is the same as in the theoretical example described above (7 in 
favor, 1 permanent member against, and 3 abstentions). After the Presi- 
dent has announced the result of the vote, declaring that due to a negative 
vote cast by a permanent member the resolution is not adopted (Czecho- 
slovak precedent), some members challenge this declaration as a ruling, the 
ruling is put to the vote pursuant to Rule 30, and seven members vote 
against the ruling. The result is that in spite of the negative vote of a 
permanent member the resolution nevertheless is adopted. Obviously the 
challenging members must base their argument on the contention that the 
draft resolution is ene of procedure. 

Thus at least a theoretical possibility exists that in contravention of the 
law of the Charter the new practice may be used in order to restrict by a 
regular majority vote the very field of the veto privilege by transferring 
non-procedural matters such as recommendations for admission of new mem- 
bers, recommendations for appointment of the Secretary General or recom- 
mendations under Chapter VI (Pacific Settlement of Disputes) to the realm 
of procedural matters. Such a limitation of the veto privilege is without 
any doubt highly desirable, but should not be attempted through incorrect 
application of technical procedural devices. If it is considered politically 
wise to preserve the present composition of the United Nations, the new 
practice concerning the double veto cannot be extended to non-procedural 
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questions of vital importance to any of the great Powers. Procedure after 
all represents in international relations politics in disguise and encounters 
a firm and insuperable barrier in hard facts of power politics. 


CoNCLUSION 


The Czechoslovak and Formosa precedents have established the Security 
Council’s regular majority of any seven members as the final judge de- 
ciding whether the right to exercise the veto privilege applies to a particular 
matter. By invoking as a yardstick the list of procedural decisions 
annexed to the General Assembly’s resolution of April 14, 1949, the door 
was practically closed to further abuses of the double veto. In view of the 
Soviet non-acceptance of that resolution, the probability exists that Soviet 
delegates acting as the Council’s presidents will follow the old practice 
based on the unlimited scope of the double veto. The Czechoslovak and 
Formosa precedents open up the theoretical possibility of restricting the 
area of the veto privilege itself. However, such a use of the new practice 
would be of doubtful legal correctness. 


e 
a 
e ; 
e 
a 3 
n- 
m 
ut 
ct 
ly 
q 
cal 


THE NEW GENEVA CONVENTIONS FOR THE PROTECTION 
OF WAR VICTIMS 


By JEAN PIcTEetT 


Director, International Committee of the Red Cross 


THE ORIGIN OF THE NEW CONVENTIONS 


The Geneva Conventions are the basis on which rest the rules of inter- 
national law for the protection of the victims of armed conflicts. 

The International Committee of the Red Cross? founded in 1863 the Red 
Cross organization, whose headquarters have remained at Geneva; it has 
by tradition the duty of watching over the application of the conventions. 
In peacetime its constant endeavor is to ensure better protection, under 
international law, of the individual against the rigors of war. From its 
inception in 1863 the Committee has been the executive agent of the Geneva 
Convention for the Protection of Wounded Combatants, and of the humani- 
tarian conventions related to this fundamental agreement. These basic 
treaties are all founded on respect for the individual and for his dignity; 
they embody the principle of selfless relief, without discrimination, to all 
human beings in distress whether they be wounded, prisoners of war or 
shipwrecked, and thus defenseless and no longer to be regarded as enemies. 

Since the year 1863 international law has gradually extended its protec- 
tion to fresh categories of war victims, as the technique of warfare was 
perfected ; at the same time the Red Cross has given them increasing succor 
and the benefit of its humanitarian service. As the evils of war involved 
greater masses of people, so did the humanitarian effort address itself to an 
ever-increasing number; thus the wounded on the battlefield, sick com- 
batants, the dead, the war-disabled, shipwrecked seamen, civilian internees 
and lastly, civilians in general who were menaced by the effects of war, 
progressively became the care of the Red Cross. The law, however, always 
lags behind charity; it is tardy in conforming with life’s realities and the 
needs of mankind. There can hardly be a nobler undertaking than to 


1 The International Committee, the direct successor of the Committee of Five (Dunant, 
Dufour, Moynier, Appia and Maunoir) who founded the Red Cross, comprises twenty- 
five Swiss citizens at most, who are elected by co-optation. In time of war the Com- 
mittee acts as a neutral and independent intermediary between belligerents. During the 
recent war the Committee directed large-scale relief activities. The following figures 
will give some idea of the scope of its work: more than four thousand enrolled assistants; 
eleven thousand visits paid to prisoners of war camps; twenty-five million civilian 
postal messages dispatched; relief valued at three thousand million Swiss frances for- 
warded to prisoners of war alone. 
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hasten its progress, to win this race against time—even, perhaps, by bold 
and judicious anticipations, to outdistance the present. 

Through many long years the International Committee has steadily 
widened the scope of the humanitarian conventions, adapting them to the 
requirements of the hour, or drafting new agreements. The work first arose 
out of a simple tradition; its development came through the mandates of 
International Red Cross Conferences? and successive diplomatic confer- 
ences.® 

The Committee’s main achievement between the two World Wars was to 
establish new conventions, in particular the Convention relating to the 
Treatment of Prisoners of War, which was signed in 1929, and which 
proved the safeguard of millions of prisoners during the years 1939-1945 
and after.° Further drafts, amended or established by the Committee, 
were due for ratification by a diplomatic conference, convened by the Swiss 
Federal Council for the beginning of 1940. The outbreak of war most 
unhappily prevented this meeting. 

In 1945, at the conclusion of a war without precedent, the complex and 
vital task had to be faced of completing and amending the rules of inter- 
national law in the humanitarian field, in the light of experience gathered 
during hostilities. Admittedly, such an undertaking rests upon the pessi- 
mistie notion that war is always possible. Why, it is sometimes asked, this 
laborious preparation of conventions that can be implemented only in the 
event of hostilities, whereas every endeavor is now being made to abolish 
war? It has even been maintained that the Red Cross is not adverse to the 
idea of war. There are three obvious answers to these critics: 


(1) The same views were put forward in 1919—as they had been in 
1863-1864—but subsequent events amply justified the Committee’s 
foresight, which might now reply that so long as states maintain power- 
ful armies, they obviously do not rule out the possibility of war break- 
ing out once more. 


2 The International Red Cross Conference is attended by representatives of the national 
and international Red Cross institutions and of governments; it is the supreme legis- 
lative authority of the Red Cross. It is convened, in principle, every four years. Such 
conferences have taken place in Geneva (1864), Paris (1867), Berlin (1869), Geneva 
(1884), Carlsruhe (1887), Rome (1892), Vienna (1897), St. Petersburg (1902), London 
(1907), Washington (1912), Geneva (1921, 1923, 1925), The Hague (1928), Brussels 
(1930), Tokyo (1934), London (1938), Stockholm (1948). The Minutes of the Inter- 
national Red Cross Conferences are as a rule issued in French by the Red Cross society 
of the country in which the meeting is held. 

3A diplomatic conference is a meeting of representatives of states empowered to con- 
clude an international convention. 

4U. 8. Treaty Series, No. 846; this JouRNAL, Supp., Vol. 27 (1933), p. 59. 

5 See Report of the International Committee of the Red Cross on its Activities during 
the Second World War (September 1, 1939-June 30, 1947) (3 vols., Geneva, May, 1948, 
pp. 736, 320, 539, in English, French and Spanish). Further reports on the International 
Committee for the period July 1, 1947—Dee. 31, 1948, and the year 1949 have appeared. 
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(2) The Red Cross would fail in its duty if it were not ready at all 
times to cope with the worst contingencies, however improbable they 
may be—which does not preclude the ardent hope that they may never 
come to pass: 

(3) The Geneva Convention is one of the shrewdest blows ever struck 
at war, and the foundation of the Red Cross was nothing less than the 
condemnation of useless slaughter. 


Other critics may say, however, that modern inventions and, particularly, 
the use of atomic energy hardly leave room for international juridical con- 
trol. The question also arises whether it will be possible to prevent the 
killing of noncombatants, civilians, prisoners of war, and the destruction of 
hospitals and similar institutions. We can offer no solution of this problem ; 
indeed, there is every reason for anxiety in view of the discrepancy between 
the material and the moral progress of our civilization. The future of the 
world being thus uncertain, it is the duty of the Red Cross to assist in 
widening the scope of law, on the assumption that the most favorable cir- 
cumstances will prevail—in other words, that law will retain its value. 

On February 15, 1945, even before firing had ceased in the Western 
Hemisphere, the International Committee informed governments and na- 
tional Red Cross societies of the world of its intention to undertake the 
revision of the conventions and the conclusion of new humanitarian agree- 
ments, as it had done after the Armistice of November, 1918. The Com- 
mittee considered it to be its duty to bring to this task the experience gained 
in the course of its world-wide activities and assembled in its extensive 
records. The suggestion was welcomed by the states and Red cross societies, 
and the Committee at once set to work. For over four years this task has 
been its chief endeavor and care. 

With this end in view, the Committee had recourse to methods similar to 
those employed after the first World War. After assembling the fullest 
possible data and settling upon those aspects of international law that re- 
quired confirmation, completion or amendment, the Committee, acting in 
co-operation with experts of various countries, established the texts of re- 
vised and new conventions, to be submitted to the International Red Cross 
Conference of 1948 and finally, to a diplomatic conference of government 
delegates. 

The working data to be assembled came from many sources. In the first 
place, there was the very abundant information collected by the Committee 
and its delegates during the war all over the world, and which merely re- 
quired to be systematized. A further source was the information in the 
hands of governments and national Red Cross societies of former belligerent 
countries, and, finally, that in the hands of neutral countries, especially those 
which had acted as Protecting Powers. Mention should also be made of 


6A Protecting Power is a neutral country which undertakes, in time of war, to look 
after the interests of a belligerent in an enemy country. In the course of their duties 
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the data supplied by many national and international relief organizations 
whether denominational or secular, which had carried out valuable relief 
work side by side with the Red Cross. Finally, individuals, former prison- 
ers of war, camp doctors and spokesmen’ are frequently in a position to 
supply valuable information or advice. 

The International Committee clearly required the effective assistance of 
all these agencies, especially of governments and national Red Cross so- 
cieties of all countries. For this reason, the Committee turned to these 
various bodies on February 15, 1945, recommending that they should gather 
all useful data, classify them and prepare summaries. This invitation pro- 
voked immediate response. Government organizations, Red Cross societies 
and other bodies began work with commendable promptness. They as- 
sembled data, gave an account of their experiences, and put forward sug- 
gestions. In many countries work was thus carried out along the same 
lines and in the same spirit as in Geneva. With such ready assistance, it 
was impossible to fail, even under the weight of so heavy a task. 

We have alluded to the Commissions of Experts convened by the Inter- 
national Committee. The first of these had a limited scope and met in 
Geneva in October, 1945; it comprised the neutral members ® of the ‘‘ Mixed 
Medical Commissions,’’ whose duty it was during the war to examine sick 
or wounded prisoners and to make decisions regarding their eligibility for 
repatriation. This meeting revised the treaty clauses relative to the re- 
patriation of invalid prisoners and to their accommodation in neutral coun- 
tries. The meeting also drew up an amended Draft Agreement on this 
subject. 

The second Commission of Experts was the ‘‘ Preliminary Conference of 
National Red Cross Societies for the Study of the Conventions and of various 
Problems relative to the Red Cross.’’ This was convened by the Interna- 
tional Committee in Geneva and sat from July 26 to August 3, 1946; it 
studied the Committee’s proposals and preliminary drafts. The meeting 
was attended by 145 delegates representing 50 countries. 


the Protecting Powers carry out welfare work which is often similar to that of the 
International Committee, since it comprises in particular the visiting of prisoner-of-war 
camps. During the second World War, Switzerland played a very important part as 
a Protecting Power. 

7 Prisoners of war are authorized to appoint representatives or spokesmen to act on 
their behalf with the authorities, to receive and allocate and distribute collective relief 
consignments and so forth. 

8 Those members, at least, who were in Switzerland. The 1929 Prisoners of War 
Convention instituted the said Commissions, each to consist of two neutral medical 
practitioners and one belonging to the Detained Power. On the basis of a schedule of 
diseases and wounds included in the Model Draft Agreement annexed to the Convention, 
the Mixed Medical Commissions decide whether prisoners are eligible for repatriation. 
The neutral members of these Commissions are appointed by the International Committee 
or by the Swiss Government; during the war, they were nearly all of Swiss nationality. 
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Having thus learned the views of the Red Cross societies on the matters 
with which they are particularly concerned, the International Committee 
devoted the following months to careful scrutiny and summarized the data 
relative to all the treaty stipulations to be established. In March, 1947, 
the Committee consulted the representatives of denominational and secular 
organizations which had, in co-operation with the Red Cross, provided in- 
tellectual or spiritual aid to prisoners of war, civilian internees and other 
war victims. 

From April 14 to 26, 1947, a ‘‘Conference of Government Experts for 
the Study of the Conventions for the Protection of War Victims’’ sat in 
Geneva. This was attended by 70 official representatives of fifteen coun- 
tries which, during the war, had detained or lost large numbers of prisoners 
of war and civilian internees, and thus had first-hand knowledge of the 
matters under discussion. Having considered the Committee’s suggestions, 
the views expressed by the national Red Cross societies, and the drafts sub- 
mitted by several governments, the Conference adopted amendments to the 
existing Geneva Conventions and established a preliminary Draft Conven- 
tion for the Protection of Civilians in Time of War.® 

The opinions of governments unable to attend the April conference were 
also heard. Several of them sent qualified representatives to Geneva, where 
they discussed matters with the International Committee from June 9 to 
12, 1947. Subsequently, the proposed drafts were submitted by the Com- 
mittee to a special Commission of National Red Cross Societies which sat 
in Geneva on September 15 and 16, 1947. This body approved the drafts 
as a whole, but made a certain number of suggestions which were taken into 
account. 

For certain particular aspects of their work, the Committee also con- 
sulted major social organizations, such as the International Union for Child 
Welfare, the International Committee for Military Medicine and Pharmacy, 
and the International Labor Office. 

Early in 1948, the International Committee completed the Draft Conven- 
tions and issued them in May, in the shape of a quarto volume of some 250 
printed pages,’® to all governments and national Red Cross societies, with 
a view to their discussion and approval by the Seventeenth International 
Red Cross Conference. Owing to the importance and complexity of the 
subject the Committee had reserved the right of amendment until the drafts 
were submitted to a diplomatic conference, and of introducing such changes 
as further constant study might show to be necessary. 


9 See Report on the Work of the Conference of Government Experts for the Study of 
the Conventions for the Protection of War Victims (Geneva, April 14-26, 1947) (Geneva: 
International Committee of the Red Cross, 1947, pp. 332). 

10 Draft Revised or New Conventions for the Protection of War Victims (Geneva: 
International Committee of the Red Cross, 1948, pp. 245). 
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The Seventeenth International Red Cross Conference met in Stockholm 
from August 20 to 30, 1948; it was attended by the representatives of 50 
governments and 52 national Red Cross societies. Subject to a few amend- 
ments, the meeting adopted the Draft Conventions submitted by the Com- 
mittee. Further, the Conference expressed the opinion that these drafts, 
in particular the new Convention relative to the Protection of Civilians, 
fulfilled the ardent hopes of the peoples of the world, and that they em- 
bodied the essential protective regulations to which every human being is 
entitled. The Conference also drew the earnest attention of governments 
to the urgent need of ensuring the effective protection of civilians in time 
of war by a convention, the absence of which had such disastrous results 
during the recent conflict. Likewise, all states were invited to implement 
its provisions, if necessary without awaiting ratification, and to meet as 
soon as possible in diplomatic conference for the adoption and signature 
of the text now approved."! 

Having passed through the long series of processes we have outlined, the 
drafts were taken as sole working documents by the ‘‘Diplomatie Confer- 
ence for the Establishment of International Conventions for the Protection 
of Victims of the War,’’ convened by the Swiss Federal Council, as trustee 
of the Geneva Conventions, and which met in Geneva from April 21 to 
August 12, 1949. 

Of the sixty-three governments represented at the Conference, fifty-nine 
had full voting powers while four attended as observers. It is to be noted 
that the Union of Soviet Socialist Republics, which did not attend the 
Stockholm Conference, took an active part in the work of the Geneva Con- 
ference, as did also the peoples’ democratic republics of Eastern Europe. 

Representatives of the International Committee of the Red Cross were 
invited to collaborate with the Commissions of the Conference in the draft- 
ing of texts. 

After four months of continuing and exhaustive debate, the Conference 
established the four following Conventions: (1) Geneva Convention for the 
Amelioration of the Condition of the Wounded and Sick in Armed Forces 
in the Field, of August 12, 1949; (2) Geneva Convention for the Ameliora- 
tion of the Condition of Wounded, Sick and Shipwrecked Members of 
Armed Forces at Sea, of August 12, 1949; (3) Geneva Convention relative 
to the Treatment of Prisoners of War, of August 12, 1949; (4) Geneva 


11 See Revised and New Draft Conventions for the Protection of War Victims. Texts 
approved and amended by the XVIIth International Red Cross Conference (Revised 
Translation). (Geneva: International Committee of the Red Cross, 1948, pp. 171); 
Remarks and Proposals submitted by the International Committee of the Red Cross. 
Document for the consideration of Governments invited by the Swiss Federal Council to 
attend the Diplomatic Conference at Geneva (April 21, 1949) (Geneva: International 
Committee of the Red Cross, February, 1949, pp. 95). 
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Convention relative to the Protection of Civilian Persons in Time of War, 
of August 12, 1949.1* 

When the six-month period allowed for signing the Conventions expired 
on February 12, 1950, they had been signed by 61 states, including China, 
France, Great Britain, the United States and the U.S.S.R. 

Certain signatures were accompanied by reservations made on specific 
clauses. The reservations for the most part refer to points of detail. It is 
to be hoped, nevertheless, that they will not be maintained when ratification 
takes place, because their effect may be to complicate the implementing of 
the Conventions. 


THE GENERAL SENSE OF THE NEW CONVENTIONS 


What is the substance of these new Geneva Conventions and how far do 
they introduce amendment into existing international law? Our attempt to 
answer this question can only deal with salient points. For the sake of 
clarity the subject has been divided under different headings: (1) General 
Questions common to the Four Conventions; (2) First and Second Conven- 
tions (Sick, Wounded and Shipwrecked Combatants) ; (3) Third Geneva 
Convention (Prisoners of War); (4) Fourth Geneva Convention (Civil- 


ians). 
1. General Questions common to the Four Conventions 


One of the most important amendments to existing conventions was that 
their stipulations should be applicable not only in the case of international 
war formally declared, but also on the outbreak of de facto hostilities, even 
if war has not been previously declared, and irrespective of the nature of 
the armed conflict. It is inadmissible that a state should be entitled to 
disregard treaty stipulations simply by opening hostilities without previous 
notification to the adversary, or by giving such proceedings any other name. 
It was further highly desirable that the Geneva Conventions should be ap- 
plicable also in case of civil war. Many difficulties have arisen in this con- 
nection, owing to the fact that the conventions are signed by states as such, 
and are only binding between signatories, whereas in the event of civil war, 
one of the parties concerned is usually not a recognized belligerent. 


12 The French and English texts (both versions are equally authentic) adopted by the 
Geneva Diplomatic Conference on Aug. 12, 1949, have been printed and circulated to the 
signatory governments by the Swiss Federal Government. The same authority is issuing 
translations into Spanish and Russian under Article 55 of the First Convention. The 
following reprint of the four conventions has been issued by the International Com- 
mittee: The Geneva Conventions of Aug. 12, 1949 (Geneva: International Committee of 
the Red Cross, 1949, pp. 249, 5 Swiss Fr.). The text of the Conventions has also been 
published in U. S. Dept. of State Pub. No. 3938 (General Foreign Policy Series 34, Aug. 
1950, $1.00). The Final Record of the Geneva Diplomatic Conference of 1949 (3 vols.) 
is in course of publication by the Swiss Federal Government. 
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The new conventions do not go as far as the Stockholm drafts, which pro- 
posed that the conventions should make specific provision for civil war as 
well as for war between states. But they provide at least that in conflicts 
which are not international in character there shall be minimum safeguards 
for “‘persons taking no active part in the hostilities,’’ such persons ‘‘shall 
in all circumstances be treated humanely’’: an impartial humanitarian 
body, such as the International Committee of the Red Cross, may intervene 
in their behalf; finally, ‘‘the Parties to the conflict should further en- 
deavor to bring into force, by means of special agreements, all or part of 
the other provisions’’ of the conventions. 

During the second World War certain belligerent prisoners of war were 
deprived of the protection of the conventions. These belligerents asserted 
that the conventions were no longer applicable in consequence of occupation 
or capitulation, or else they concluded special agreements with the govern- 
ments of occupied states or with the prisoners themselves. Means must be 
found to prevent such infringements of treaty stipulations. It is now pro- 
vided that the conventions shall be applicable to all prisoners, without dis- 
crimination, until they are finally released or repatriated, thus even after 
the close of hostilities. It is also stipulated that the prisoners may not be 
constrained to abandon the rights to which they are entitled. 

The supervision of the proper implementing of the conventions mainly 
depends on action taken by the Protecting Powers. During the recent con- 
flict, however, many war victims had no Power entitled to defend their 
interests. The revised texts now provide that, in such eases, belligerents 
shall be under the obligation to make up for this lack of protection by in- 
viting either a neutral state or an impartial welfare agency, which they are 
at all times free to select, to assume on behalf of these persons in enemy 
hands the duties normally devolving on a Protecting Power. 

Should such measures prove, however, inadequate, it is provided that the 
Detaining Power shall apply to the International Committee of the Red 
Cross, or some other international organization qualified to assume the 
strictly humanitarian tasks—and only these—which are normally the re- 
sponsibility of the Protecting Power. 

It is not enough to enact appropriate legislation; it must be effectively 
applied and respected; any infringements must be clearly recognized and 
their authors duly punished; furthermore, any such breaches must be dis- 
continued. This raises the difficult question of sanctions. What may be 
termed ‘‘Red Cross law’’ is weakened by the fact that it is part and parcel 
of the laws and customs of warfare. In time of war, legal stipulations— 
especially today, when warfare is particularly ruthless—are liable to be 
wholly disregarded. There is one factor, however, which tends to make up 
for this deficiency and which is inherent in Red Cross laws: the interests 


« 
‘ 

a 


470 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


involved are not of an economic order, but of the highest moral significance— 
they concern the protection of the life and dignity of human beings. 

Until recently, the conventions made practically no reference to sanctions. 
Only the Geneva Convention proper contained a fleeting allusion to the 
possibility of an enquiry, after agreement between the belligerents con- 
cerned. Today, the revised conventions stipulate that the states shall make 
their legislation adequate for the repression of all serious breaches of the 
conventions, and the breaches are defined. The persons responsible shall 
be sought for and handed over for trial by their own courts, or by those of 
another Contracting Party interested in the prosecution. 

There is no room for doubt but that these texts are an important con- 
tribution to the treatment of ‘‘war crimes’’ in international law—an idea 
which although much spoken of and written about, still awaits a generally 
acceptable legal definition. 


2. First and Second Geneva Conventions (Sick, Wounded and Shipwrecked 
Combatants) 


The ‘‘Geneva Convention”’ for the Relief of Sick and Wounded Com- 
batants was concluded in 1864; it was the first great victory of the Red 
Cross over war. This great innovation in international law was revised in 
1906 and 1929. The Convention chiefly provides that wounded and sick 
combatants shall be protected and cared for, without distinction of na- 
tionality ; the ambulance and military hospitals, personnel and equipment 
shall be given special protection. The red cross on a white ground was 
adopted as the distinctive emblem of immunity.** 

It is the revised version of this Convention which becomes the First 
Geneva Convention of August 12, 1949. 

The Tenth Hague Convention of 1907 adapted the principles of the 
Geneva Convention to maritime warfare. The revised text of this conven- 


tion becomes the Second Geneva Convention of 1949. Its special aspects, 

which refer to shipwrecked combatants, need not detain us here. : 
Article 5 of the Geneva Convention of 1929 stipulates that military f 

authorities may call upon the ‘‘charitable zeal’’ of the civilian population t 

to collect and nurse, under their direction, all wounded and sick combatants; F 
13 For texts of early conventions see Recueil général des lois et coutumes de la guerre 01 

terrestre, maritime, sous-marine et aérienne, d’aprés les Actes élaborés par les Conf érences 

internationales depuis 1856. Documents recueillis et annotés par M. Marcel Deltenre 3 

(Bruxelles: 1943, pp. 885, in French, Dutch, German and English) ; Manuel de la Croiz- 

Rouge internationale. Conventions—Statuts et réglements. Résolutions des Con- 

férences internationales et des Assemblées de la Ligue (Geneva: Comité international de 4 in 

la Croix-Rouge, Ligue des Sociétés de la Croix-Rouge, 1942, 8th ed., pp. 561, in French 4 ar 

only). A ninth edition, which will appear also in English and Spanish, is in preparation. q 

See also The Hague Conventions and Declarations of 1899 and 1907 (James Brown ’ a 


Scott, ed., New York: Carnegie Endowment for International Peace, 1925, pp. 303). 
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the authorities may also grant persons who have responded to this appeal 
special protection and certain facilities. An interesting addition to this 
rule now stipulates that the military command must allow the population 
and the relief associations to volunteer in collecting wounded or sick com- 
batants, whatever their nationality. In this manner no army or occupying 
Power can prevent the population from carrying out the humanitarian duty 
of helping all wounded, even should they belong to enemy parachute forces. 
A matter which has often been raised of late and which has given rise to 
lively discussion, is the status of medical personnel. The experience of the 
second World War has taught the need of providing for the retention of 
part of the medical personnel fallen into enemy hands, for the purpose of 
nursing sick prisoners of war. During the Conference of Government Ex- 
perts, two opinions were mooted. Some delegates thought that all medical 
personnel taken prisoner should be assimilated to prisoners of war; others ‘) 
upheld the traditional immunity of hospital personnel and their right to 
repatriation, while they should be retained in exceptional cases only. 
After thorough study, a compromise was adopted, calculated to protect 
the interests of both prisoners of war and wounded: henceforth, doctors, 
chaplains and medical orderlies shall not be considered as prisoners of war, 
but shall have, as a minimum, the benefit of all provisions which are ad- 
vantageous to them of the 1949 Third (Prisoners of War) Convention. 
They shall be held in captivity only insofar as the state of health, the moral 
needs and the number of prisoners demand; otherwise they shall be re- 
patriated. 
Hitherto, the Geneva Conventions have dealt chiefly with war victims 
under Red Cross protection, and with the red cross as a distinctive emblem ; 
very few references are made to the Red Cross in its capacity as a relief 
agency. For instance, the national Red Cross societies were not mentioned 
as such; the International Committee was given no legal authority to make 
use of the Red Cross emblem, which they themselves had introduced. 
These gaps are now filled, thanks to the new texts, and the national and 
international Red Cross organizations have more solid foundations for their 
future relief work. Reasonable limits are, however, set to avoid the con- 
trary extreme, which would be to sap the strength which the Red Cross 
derives from its flexible organization, its power of initiative and its non- 
official character. 


3. Third Geneva Convention (Treatment of Prisoners of War) 


The 1929 Prisoners of War Convention, concluded at Geneva on the 
initiative of the International Committee, is a detailed code of some 97 
articles. It was signed by 47 states and governed the fate of millions of 
prisoners during the second World War. Despite its gaps and the am- 
biguous nature of a few clauses, and although it was not fully implemented 
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by certain states, it may be said that this convention has proved its value 
and ensured an average treatment of prisoners which was apparently better 
than in 1914-1918."* 

The first point in doubt was the exact category of persons to whom the 
protection guaranteed by this convention should be extended. Such a defi- 
nition was needed in order to settle the grave problem of the treatment of 
‘‘nartisans’’ falling into enemy hands. The solution now adopted is to 
put organized resistance movements on the same footing as militia and 
volunteer corps who, without forming part of the regular armed forces of 
the belligerent, depend nevertheless on him and fulfil the conditions laid 
down in the Hague Regulations, namely : 


(1) that these persons act under the orders of a responsible commander ; 

(2) that they constantly wear a fixed distinctive emblem, recognizable 
at a distance ; 

(3) that they carry arms openly ; 

(4) that they act in obedience to the laws and customs of warfare and 
treat captured enemies according to the provisions of the Con- 

vention. 


Although this formula has reconciled opinions that were hitherto con- 
tradictory, the fact remains that the conditions laid down, and which the 
Committee consider necessary, would have robbed of treaty protection most 
of the resistance movements that were formed during the recent war. 

Provision has also been made whereby prisoners of war may not be trans- 
ferred by the Detaining Power to any Power not party to the convention. 
Should the Detaining Power transfer prisoners to another Contracting 
Party, it must be sure that the latter is willing and able to implement the 
eonvention. Should the second Power fail in its obligations, the Power 
transferring the prisoners must take the measures necessary to rectify this 
situation, or even bring the prisoners back to its own territory. 

The 1929 Convention stipulated that prisoners’ food rations should be 
equivalent to those issued to the ‘‘depot troops’’ of the Detaining Power. 
In the Far East, however, where the people are accustomed to a very frugal 
diet, the rations of base forces were quite inadequate for white men, who 
are used to more substantial fare. Was it perhaps preferable to determine 
prisoners’ daily food rations according to a fixed calorific content? Certain 
states might be unwilling that prisoners in their hands should be better fed 
than the civilian population, which is often subjected to severe food ration- 
ing. The Geneva Conference preferred another and more adaptable solu- 
tion, namely, that basic rations must be of sufficient quantity, quality and 


14 See Herbert C. Fooks, Prisoners of War (Federalsburg, Md.: Stowell Printing Co., 
1924, pp. 456); Gustav Rasmussen, Code des Prisonniers de guerre. Commentaire de la 
Convention du 27 juillet 1929 (Copenhagen: Levin & Munksgaard, 1931, pp. 147); Wil- 
liam E. 8. Flory, Prisoners of War. A Study in the Development of International Law 
(Washington: American Council on Public Affairs, 1942, pp. 199). 
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variety to maintain the men in good health, and to prevent loss of weight or 
nutritional deficiencies. 

With regard to the labor performed by prisoners of war, the 1929 Con- 
vention merely stipulated that it should have no direct connection with the 
operations of war. It is extremely difficult, however, to determine whether 
labor is permissible or not, by applying the sole criterion of its relation 
with military operations. A more concrete solution was adopted in 1949, 
namely, a limitative enumeration of the categories of work on which prison- 
ers might be employed. Special mention was made of the removal of mines, 
which is prohibited unless prisoners volunteer themselves for the work. 

In view of monetary differences between countries and fluctuations in 
exchange, it was decided to base pay and wages on the Swiss frane as the 
standard. 

Turning to judicial proceedings, we notice that the 1929 Conventions made 
no reference whatever to any punishment for acts committed by prisoners 
prior to their capture. The International Committee of the Red Cross had 
deduced from this that prisoners, even when found guilty, should continue to 
have the benefit of the convention, 7.e., whatever the gravity of the offense. 
This point has been clarified and Article 85 of the Third Convention now 
formally recognizes this right. 


4. Fourth Geneva Convention (Protection of Civilians) 


The establishment of a new Convention for the Protection of Civilians in 
Wartime was an imperative necessity. After the bitter experiences of the 
last conflict and the horrors of the concentration camps, there was no need 
to stress the urgency and capital importance of international rules in this 
particular field. 

This preoccupation dominated the legal work of the International Com- 
mittee. The Draft Convention for the Protection of Civilians which they 
submitted in 1934, had not, however, been signed when war broke out in 
1939. At that time, the states confined themselves to assimilating to 
prisoners of war the civilians resident in enemy territory at the outbreak 
of hostilities, but did not consent to extend the protection to the civilian 
population in occupied countries. 

Today, there exists a new convention as detailed as that for prisoners 
of war; it has been signed and its object is to prevent a repetition of the 
tragic events of the second World War. 

The first part of the convention deals with the general protection of 
populations against effects of warfare. It includes, first, the establishment 
of safety zones to shelter the wounded, the sick, children and young mothers 
and the aged. This chapter also extends the most important stipulations 
of the Geneva Convention to wounded and sick civilians. Civilian hos- 
pitals, recognized as such by the state, may be marked with a red cross on 
a white ground. 


« 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


It is generally known that the First Geneva Convention applied only to 
wounded and sick military personnel. For many years past, however, it 
has been admitted that the civilian population, as well as civilian hospitals 
and staff, are all in need of protection. Professor Max Huber, Honorary 
President of the International Committee, summarized the situation in the 
following words: 


In practice, the distinction between combatants and non-combatants 
cannot be upheld in the face of human distress. War, as it becomes 
more and more total, practically annuls the difference as to injury and 
exposure to danger which formerly existed between armed forces and 
non-combatants.® 


Under the new convention signatories shall authorize the free passage of 
medicaments and medical stores intended for civilians of another signatory, 
even if the latter be an enemy. 

Special provisions have been made for orphans and young children. 

The right for all persons to give and to receive family news has been 
specified. 

Chapter II comprises general rules for the protection of individuals in 
both belligerent and occupied countries. The taking of hostages is pro- 
hibited ; so is torture of any kind. It is also stipulated that no person may 
be punished for an offense he has not himself committed ; no death sentence 
may be executed except after regular trial and judgment by a regularly 
constituted tribunal. 

Chapter III deals with enemy or alien civilians in belligerent countries. 
Their right to repatriation is affirmed, except on imperative grounds of 
public security; in that case their retention may only be decided after 
regular proceedings before a special court. Persons who are not repatriated 
may not be interned or placed in assigned residence except for imperative 
reasons and by decision of a court. 

Chapter IV concerns occupied territories. Deportations are strictly pro- 
hibited ; evacuations are only permissible in two specific cases and under 
certain definite conditions and safeguards. The rights and duties of the 
Occupying Power in regard to civilian labor, food supplies, public health 
and penal sanctions are also defined. Internment may only take place in 
exceptional cases and for imperative security reasons. A complete set of 
regulations has been drafted, on similar lines to those for prisoners of war, 
for the treatment of all interned civilians, whatever the reasons for their 
confinement. 

Finally, the new convention provides for a central information agency for 
civilians, which may be organized by the International Committee of the 
Red Cross and be the same as that for prisoners of war. 


15 Max Huber, Address to the Preliminary Red Cross Conference, Geneva, 1946. 
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Such, in broad outline, is the substance of the new Convention relative 
to the Protection of Civilians in Time of War. The text, as compared with 
the drafts approved by International Red Cross Conferences both at Tokyo 
(1934) and Stockholm (1948), shows many restrictions. These restrictions, 
against which the experts struggled in vain, result from the desire of govern- 
ments to retain what to them appears the lowest possible measure of 
freedom required to face the exigencies of war. They refer particularly 
to the conditions under which the convention shall be applied in case of 
civil war (Article 3). 


CoNCLUSION 


The restrictions, nevertheless, should not lead to any underestimation of 
what has been achieved. 

Thus, the ‘‘Geneva legal code,’’ which derives from the first Geneva Con- 
vention of 1864, continues under the emblem of the Red Cross to grow and 
gather strength. The additions made in 1906, 1929, and 1949 have pro- 
duced a corpus juris as imposing as the Hague Conventions. 

Th. Geneva Conventions start from the hypothesis that law is a primordial 
element of civilization. Their struggle is against war, which now threatens 
to annihilate entire peoples. Their aim is to safeguard respect for the 
human person, the fundamental rights of man and his dignity as a human 
being, in the hope that universal peace—the desire of all men of good will 
—may one day be established. 

Conceived with the idea of limiting, so far as possible, the effects of any 
fresh war, the Geneva Conventions must be read in the spirit which domi- 
nated the discussions at the 1949 Conference—a spirit of reprobation of war. 
This indeed was stressed by M. Max Petitpierre, President of the Swiss Con- 
federation and Chairman of the Geneva Conference, when he brought the 
Conference to a close with the words: 


The idea of the Red Cross will not be fully understood unless it is seen 
that, beneath its superficial appearances, it should be interpreted as 
being, above all, a condemnation of war. 


STATELESSNESS AS A CONSEQUENCE OF THE CONFLICT 
OF NATIONALITY LAWS 


By SAMORE 


Harvard University Law School 


Article 1 of the Convention on Certain Questions Relating to the Conflict 
of Nationality Laws? permits ‘‘each state to determine under its own law 
who are its nationals.’’ It is precisely because the loss and acquisition of 
nationality is a matter of unilateral state action that statelessness under cer- 
tain conditions does occur. The loss of nationality is sometimes closely re- 
lated to the methods by which nationality is acquired. Most common among 
these methods of acquisition are: (1) by birth, (2) by minority, (3) by 
marriage. 


I. Farure To ACQUIRE NATIONALITY AT BirTH 


Jus Soli v. Jus Sanguinis 


According to the survey conducted by the Harvard Research, it appears 
that neither the doctrine of jus soli nor of jus sanguinis has been adopted to 
the exclusion of the other.? But the very fact that both systems are con- 
temporaneously employed may give rise to cases of statelessness. Argen- 
tina, Bolivia, Brazil, Chile, Cuba, Panama, Paraguay, Peru, and Uruguay ° 
follow strictly the rule of jus soli; that is, the territory on which the birth 
occurs is the determining factor. On the other hand, Austria, China, Den- 
mark, Finland, Germany, Hungary, Japan, The Netherlands, Norway, 
Poland, Rumania, Sweden, Switzerland, Turkey, and the U.S.S.R.* adhere 
solely to jus sanguinis; that is, parentage is the deciding factor. The child 
of parents who are nationals of states following the jus soli principle, born in 
the territory of a state wherein nationality at birth is determined by jus 


1 Signed at The Hague, April 12, 1930. For complete text, see League of Nations Doc. 
C.351.M.145.1930.V.14, p. 31; Hudson, International Legislation, Vol. V, p. 359; this 
JOURNAL, Supp., Vol. 24 (1930), p. 192. 

2 Research in International Law: Draft Conventions on Nationality, Responsibility of 
States, Territorial Waters, this JoURNAL, Spec. Supp., Vol. 23 (1929), p. 29. 

8 Argentina, Flournoy and Hudson, A Collection of Nationality Laws (1929), p. 10; 
Bolivia, R. H. Fitzgibbon (ed.), The Constitutions of the Americas (1948), p. 38; Brazil, 
ibid., pp. 87-88; Chile, ibid., p. 139; Cuba, ibid., p. 228; Panama, ibid., pp. 605-606; 
Paraguay, ibid., p. 657; Peru, ibid., p. 668; Uruguay, ibid., p. 721. See also Harvard 
Research, loc. cit., pp. 80-82. 

4 Flournoy and Hudson, op. cit.: Austria, pp. 18-19; China, p. 175; Denmark, p. 214; 
Finland, p. 237; Germany, p. 306; Hungary, p. 337; Japan, p. 382; The Netherlands, p. 
441; Norway, p. 453; Poland, p. 479; Rumania, p. 497; Sweden, p. 545; Switzerland, 
p. 560; Turkey, p. 570; U.S.S.R., p. 512. 
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sanguinis, is without a nationality. The parents’ state does not confer 
nationality because the child was not born on its territory, while the state 
wherein the child was born also refuses because the parents are foreigners. 
Obviously, the child is stateless. 

In some states where jus sanguinis is secondary, the effects of nationality 
by descent are limited if the parents were born abroad, or were abroad for 
a considerable time, or never resided in the territory of the state, or were 
naturalized. For example, the nationality law of the United States requires 
that if both parents are citizens and the child is born abroad, it is sufficient 
if one parent had resided in the United States before the birth of the child, 
but the length of this period is not stipulated.® If one parent is an alien, 
the other parent must have resided for ten years, five after the age of sixteen, 
in the United States or outlying possessions, before the birth of the child. 
Moreover, the child must reside in the United States for a minimum of five ’ 
years between the ages of thirteen and twenty-one years in order to retain 
his citizenship.® 

The British Nationality Act of 1948 excludes from British citizenship a 
child born in a foreign country whose father was also born abroad and a 
citizen by descent, unless the child is registered within one year.’ 

According to these laws, American or British citizenship is not acquired 
unless or until some positive act has been performed, either by the child or 
its parents. However, if these acts cannot or have not been fulfilled and if 
the child is born in a state whose nationality laws follow solely the prin- 
ciple of jus sanguinis,’ the child is stateless. 


Child of Stateless Parents 


If a child is born of stateless parents in the territory of a state adhering 
strictly to jus sanguinis, the parents have no nationality with which to en- 
dow the child who, consequently, becomes stateless. Some states, for ex- 
ample, China, Italy, Japan, Poland, and Turkey,® make modifications and 
in these circumstances grant nationality unconditionally. But there are 
still far too many states wherein, it would seem, statelessness is a disease that 
can be inherited. Stateless parents who are wise would avoid giving birth 
to children while in Austria, Denmark, Finland, Germany, Hungary, The 
Netherlands, Norway, Rumania, Sweden, Switzerland, and the U.S.S.R.%° 


58 U.8. C. 601. 

6 Ibid. This does not apply if the American parent at the time of the child’s birth 
was abroad employed by the Government, or was a member of an international agency in 
which the United States participates, or employed by an American educational, scientific, 
philanthropic, religious, commercial, or financial organization. 

7Laws of England, Supplement, 1949, Hailsham ed., pp. 74-75. 

8 See supra. 

® Flournoy and Hudson, op. cit.: China, p. 175; Italy, p. 363; Japan, p. 382; Poland, 
p. 480; Turkey, p. 570. 
10 See supra. 
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Foundlings 


If found in a state adhering to the jus sanguwinis rule, a foundling is state- 
less because the parents are unknown; and if discovered in a state adhering 
to the jus soli rule, the child is stateless because the place of birth is un- 
known. However, the following states extend their nationality to a found- 
ling, presuming birth to have taken place where the child was found wntil 
the contrary has been proved: Belgium, Denmark, Egypt, Germany, Hun- 
gary, Italy, The Netherlands, Norway, Sweden, Turkey, and the United 
States.1 Because of the qualifying phrase—until the contrary has been 
proved—statelessness would result in several ways: 

1. If the foundling were discovered in a state adhering strictly or prin- 
cipally to jus soli, and subsequently the child was shown to have been born 
in a jus sanguinis state and the parents were not nationals of that state but 
nationals of a third state following strictly the rule of jus soli. For ex- 
ample, a foundling first discovered in the United States is later proved to 
have been born in Switzerland of parents who are nationals of Argentina. 

2. If the foundling were discovered either in a jus soli or jus sanguinis 
state, but later the child was shown to have been born in another state, either 
jus soli or jus sanguinis, which does not extend nationality to foundlings. 


Birth Aboard Ships 


The nationality provisions of some states differentiate between children 
born on the high seas and those born in territorial waters. A child born 
aboard a United States ship on the high seas of foreign parents is not 
considered a United States citizen.1* If the laws of the parents’ state fol- 
lowed, under such circumstances, the rule of jus soli, the child would be 
stateless. English law, on the other hand, declares all persons born aboard 
its ships, whether on the high seas or not, its citizens.’ 

While the United States claims as citizens all persons born aboard a ship 
in territorial waters, whether the ship is foreign or not,’* British law does 
not extend its citizenship to persons born on a foreign ship in territorial 
waters. There seems to be no question that a child born of foreign parents 
on a foreign ship in British territorial waters would be without nationality, 
provided that the laws of the parents’ state did not confer nationality upon 
the child. 


Illegitimate Children 


In the laws of many states provision is made for the illegitimate child, 
wherever born, to follow the nationality of the mother if she is their national. 


11 Flournoy and Hudson, op. cit.: Belgium, p. 29; Denmark, p. 214; Egypt, p. 
227; Germany, p. 306; Hungary, p. 339; Italy, p. 363; The Netherlands, p. 441; Norway, 
p. 454; Sweden, p. 546; Turkey, p. 570; United States, 8 U. 8. C. 601, 604. 

12 Hackworth, Digest (1941), Vol. III, p. 11. 

18 Laws of England, op. cit., p. 74. 
14 Hackworth, op. cit., p. 10. 
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However, there are exceptions. The illegitimate child of a British woman, 
for example, born in Denmark, Germany, Iceland, Norway, Rumania or 
Sweden, is without a nationality because, according to British law,! the 
child does not possess British nationality and by the laws of the other states 
it does not acquire their nationality.® 

Other illustrations of illegitimacy giving rise to probable statelessness 
may be mentioned. In Finland, there are no provisions in the nationality 
laws relating to illegitimate children.‘’ The illegitimate child of a mother 
with United States nationality acquires her nationality only if she had 
previously resided in the United States or one of its outlying possessions.'® 
If the child were born in a state adhering to jus sanguinis and the mother 
had not resided in the United States, apparently the child would be without 
a nationality. The United States law also provides for citizenship of the 
child born out of wedlock if paternity is established.1® Under this pro- 
vision, the unacknowledged child of an American father born of an alien 
woman abroad would be stateless, providing the woman’s state does not 
extend its nationality to the child. 

Because of conflicts of legitimation laws it often happens that an un- 
acknowledged child is better situated than a legitimated child, at least as 
to the matter of nationality. State A may not recognize any effect upon 
nationality of the child by legitimation, while State B may recognize that 
the child loses its nationality and acquires another. In this instance, 
legitimation of B child by a national of A would cause the child to lose his 
B nationality, but State A would deny its nationality to the child who be- 
comes destitute of nationality.*° In Belgium, Czechoslovakia, and Poland, 
the nationality of the child follows the father’s upon legitimation,” but in 


Denmark, Iceland, Norway, Rumania, Sweden, and the United Kingdom, 
there are no legal provisions extending nationality to the legitimated child 
) of a citizen father.*? 
l Eliminating Statelessness at Birth 
5 Adopting either the principle of jus soli or jus sanguinis to the exclusion 
’ of the other would hardly be a satisfactory solution. If jus soli alone were 
1 
15 Oppenheim, International Law (6th ed., 1947), Vol. I, p. 610. 
16 Flournoy and Hudson, op. cit.: Denmark, p. 214; Germany, p. 306; Iceland, p. 344; 
Norway, p. 453; Rumania, p. 497; Sweden, p. 545. 
11 Ibid., p. 237. 
188 U.S. C. 605. 
4 19 Ibid, 


20 Cf. Committee of Experts for the Progressive Codification of International Law, 
Report submitted by M. Rundstein, League of Nations Doe. 0.43.M.18.1926.V., p. 12; 
| _ this Journax, Spee. Supp., Vol. 20 (1926), p. 22. 
*1 Flournoy and Hudson, op. cit.: Belgium, p. 29; Czechoslovakia, p. 206; Poland, 
p. 480. 
*2 Flournoy and Hudson, op. cit.: Denmark, p. 214; Iceland, p. 344; Norway, p. 453; 
Rumania, p. 497; Sweden, p. 545; United Kingdom, Oppenheim, op. cit., p. 597, n. 1. 
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the determinant of nationality at birth, cases of children and parents having 
different nationalities would often arise. If, on the other hand, jus 
sanguinis were the sole criterion, children of parents without nationality 
would also be stateless.** The Hague Codification Conference of 1930 was 
especially concerned with the latter difficulty. The Protocol Relating to a 
Certain Case of Statelessness was designed to eliminate statelessness of the 
child born in a state adhering to jus sanguinis, but permitting only the 
father to transmit nationality by descent. If the father were stateless, the 
child would also be stateless, even if the mother were a national of the state. 
Article 1 of the Protocol rectifies this situation by providing: 


In a State whose nationality is not conferred by the mere fact of 
birth in its territory, a person born in its territory of a mother possess- 
ing the nationality of that State and of a father without nationality 
or of unknown nationality shall have the nationality of the said State.* 


By the enactment of national legislation many states now permit the mother 
to transmit her nationality to the child,** so that statelessness in this con- 
nection is rapidly being eliminated. 

Article 15 of the Convention on Certain Questions Relating to the Con- 
flict of Nationality Laws ** extends the principle adopted in the Protocol to 
those cases where both parents are stateless. But the article in question is 
not as well stated as might be desired: 


Where the nationality of a State is not acquired automatically by 
reason of birth on its territory, a child born on the territory of that 
State of parents having no nationality, or of unknown nationality, may 
obtain the nationality of the said State. The law of that State shall 
determine the conditions governing the acquisition of its nationality in 
such cases.** 


The article merely formulates the practice already existing and makes no 
innovations in the direction of eliminating statelessness of a child of parents 
with no nationality. Ifthe state permits the child to acquire its nationality, 


23 In this respect the resolution adopted by the Institute of International Law in 1896 
is obviously unacceptable: ‘‘A legitimate child follows the nationality with which its 
father was clothed on the day of its birth, or on the day when the father died.’’ Scott 
(ed.), Resolutions of the Institute of International Law (1934), p. 133. 

24 League of Nations Doc. C.226.M.113.1930.V.; this JourNAL, Supp., Vol. 24 (1930), 
p. 206. 

25 For the states which now follow this principle see Report Based on Replies to Part 
I, Sec. G (Nationality) of the Questionnaire on the Legal Status and Treatment of 
Women, U.N. Doe. E/CN.6/82 (Feb. 28, 1949), p. 13. 

26 The convention came into force in 1938 when it had been ratified or adhered to by 
the following ten states: Brazil, Canada, China, India, Monaco, The Netherlands, Norway, 
Poland, Sweden, and the United Kingdom. Subsequently, Belgium, Burma, and Australia 
ratified the convention. L. N. T. 8., Vol. CLXXIX (1937), p. 91; Vol. CXCVI (1939), 
p. 476; Vol. CC (1940), p. 539; Treaties and Conventions in the Field of the Nationality 
of Women, U.N. Doc. E/CN.6/79, (Jan. 21, 1949), p. 17. 

27 Italics added. 
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the conditions governing such acquisition may require months or perhaps 
years of residence. In the meantime, the child is stateless. 

Article 14, as does Article 15 with respect to children of stateless parents, 
fails to improve the nationality status of foundlings: 


A child whose parents are both unknown shall have the nationality 
of the country of birth. If the child’s parentage is established, its 
nationality shall be determined by the rules applicable in cases where 
the parentage is known. 

A foundling is, until the contrary is proved, presumed to have been 
born on the territory of the State in which it was found. 


As was noted previously,”* a foundling could become stateless by the very 
act of establishing parentage or proving that the child was not born in the 
state concerned. 

The contribution of the convention in eliminating statelessness accruing 
to illegitimate children is more noteworthy. Article 16 provides that if an 
illegitimate child loses its nationality because of legitimation or recognition, 
such loss shall be made upon the condition that another nationality is ac- 
quired. Other cases of statelessness of illegitimate children are being 
eliminated by the progressive adoption of national legislation. In the 
Western Hemisphere, the mother has the right to transmit her nationality 
to her illegitimate child.*® 

The convention avoids stating any exclusive preference for either the rule 
of jus soli or jus sanguinis, this being not only understandable, but, as was 
noted above, desirable. However, some provision should be made to elimi- 
nate statelessness of the child of parents from a strictly jus soli state born 
ina solely jus sanguinis state.*° Because such a provision was not included 
and because of the other improvements noted above, either the Hague Con- 
vention should be amended or an entirely new convention on nationality 
adopted. In either case, the following principles might well be considered : 

1, The nationality of every child shall follow the nationality of the par- 
ents." If one parent is stateless, the nationality of the other parent shall 
descend to the child. If both parents are without nationality, the rule of 
jus soli shall be applicable. 

2. Foundlings upon establishment of parentage follow the nationality of 
the parents. 


28 Supra, p. 478. 

2° Report of the Inter-American Commission of Women to the 8th International Con- 
ference of American States on the Political and Civil Rights of Women (1938), p. 85. 

80 Supra, p. 476. 

81 Cf. the resolution adopted by the International Law Association in 1924, which 
provides that every child born within the state is a citizen, unless the alien father, or 
mother, or guardian registers the child for another nationality, but the child may within 
a year’s time after reaching the age of twenty-one claim re-admission unconditionally. 
W. A. Bewes (ed.), Transactions of the International Law Association (1925), p. 125. 
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3. An illegitimate child follows the nationality of the mother. If the 
mother is without a nationality, the rule of jus soli shall be applicable. 
Legitimation shall have no effect upon the nationality of the child legiti- 
mated.*? 

4. For the purposes of determining nationality at birth whenever the rule 
of jus soli is applicable, vessels, including aircraft, shall be considered as 
territory of the state wherein the vessel is registered. 


II. Sratetess Minors 


It may happen in many cases that a minor of expatriated parents becomes 
stateless if, by the law of the former state, minors follow the nationality of 
parents, but the country of new nationality does not unconditionally or im- 
mediately extend its nationality to the child. In Albania, Czechoslovakia 
Ecuador, Hungary, Iraq, Mexico, Nicaragua, Norway, Switzerland, the 
Vatican City, and Venezuela, change of nationality of the parents affects 
the minor children.** But in the following countries naturalization of par- 
ents does not automatically extend to minor children: Afghanistan, Argen- 
tina, Haiti, Norway, Sweden, Turkey, United States.** Similar cases of 
statelessness may occur, for example, if for any reason the parents lose their 
present nationality without acquiring another and the minor children fol- 
low the nationality of the parents. In this case, both parents and children 
are stateless. 

A few states confer the nationality of the parent upon an adopted child.* 
But in those cases where the child does not acquire the nationality of the 
adopting parent and at the same time loses his present nationality, the child 
becomes a stateless person. To illustrate: In Albania, China, and Poland,* 
the adoption of a child by an alien parent causes the child to lose his Al- 
banian, Chinese, or Polish nationality. However, if the parent adopting 
the child were a national of Austria, Rumania, the United States, or Yugo- 
slavia,*’ the child would not acquire the nationality of the adopting parent. 


82 The International Law Association had proposed in 1924 that ‘‘legitimation shall 
have no effect as to the nationality of the legitimated person. ...’’ JIbid., p. 126. 

83 Flournoy and Hudson, op. cit.: Albania, p. 8; Czechoslovakia, pp. 202, 204; Ecuador, 
p. 224; Hungary, p. 340; Iraq, p. 351; Mexico, p. 429; Nicaragua, p. 452; Norway, p. 
456; Switzerland, p. 558; the Vatican City, p. 637; Venezuela, p. 642. 

84 Flournoy and Hudson, op. cit.: Afghanistan, p. 3; Argentina, p. 11; Haiti, p. 329; 
Norway, p. 455; Sweden, p. 547; Turkey, p. 569; United States, 8 U. S. C. 713. 

35 Japan, Flournoy and Hudson, op. cit., p. 382; Poland, ibid., p. 480. 

86 Tbid., Albania, p. 5; China, p. 177; Poland, p. 480. It should be noted that the laws 
of many states make no provisions concerning adoption. 

87 Austria, ibid., p. 26; Rumania, ibid., p. 497; United States, 8 U. S. C. 716, the 
adopting parent or both parents must be citizens of the United States, the child must 
be adopted before the age of sixteen, and the latter must have resided two years in the 
United States; Yugoslavia, Flournoy and Hudson, op. cit., p. 398. 


( 
] 
q 
by 
no 
in 
leg 
up 
A 
A 
acq 
wh 
88 
89 
(19 
US 
befo 
70th 
4 40 
41 


STATELESSNESS AS RESULT OF CONFLICT OF NATIONALITY LAWS 483 


It would seem that the ideal nationality status of the family is to have the 
parents and children possess the same nationality. But because of the di- 
vergent views of the various states at the Hague Codification Conference of 
1930, this principle was not adopted in the Convention on Nationality. The 
convention instead sought to avoid the occurrence of statelessness in minors 
by making the loss of nationality conditional upon the acquisition of the 
nationality of the parents. Since apparently conflicts of nationality laws 
still exist, the solution advocated in the Hague Convention is certainly 
effective and probably acceptable to states desiring to retain their existing 
system. For these reasons, the pertinent articles of the convention are 
quoted in full: 


Article 13. Naturalisation of the parents shall confer on such of 
their children as, according to its law, are minors the nationality of the 
State by which the naturalisation is granted. In such ease the law of 
that State may specify the conditions governing the acquisition of its 
nationality by the minor children as a result of the naturalisation of the 
parents. In cases where minor children do not acquire the nationality 
of their parents as the result of the naturalisation of the latter, they 
shall retain their existing nationality. 


Article 17. If the law of a State recognises that its nationality may 
be lost as the result of adoption, this loss shall be conditional upon the 
acquisition by the person adopted of the nationality of the person by 
whom he is adopted, under the law of the State of which the latter is a 
national relating to the effect of adoption upon nationality. 


III. STATELESSNESS AS A RESULT OF MARRIAGE 


In early England naturalization was by special Act of Parliament. Thus 
by English and American common law, marriage of a woman citizen did 
not affect her nationality. But the motive for this practice was not the 
independence of women’s citizenship, but the doctrine of indissoluble al- 
legiance.** When in 1804 the French Civil Code based women’s nationality 
upon the nationality of the husband, most of the continental and Latin- 
American states, influenced by the French lead, adopted this principle.* 
A law in 1844 provided that an alien woman marrying a British subject 
acquired his nationality.*? By the law of February 10, 1855, any woman 
who married a citizen of the United States became a citizen.** In neither of 


88 See Shanks v. Dupont, 3 Peters 242 (1830). 

89C. Seckler-Hudson, Statelessness: With Special Reference to the United States 
(1934), pp. 23-25; W. E. Waltz, The Nationality of Married Women (1937), pp. 14-16; 
U. 8. Congress, House of Representatives, Effects of Nationality upon Marriage, Hearings 
before Committee on Immigration and Naturalization, U. 8. House of Representatives, 
70th Cong., 1st Sess., Hearing No. 70.1.8, May 9, 1928, p. 3. 

#0 Flournoy and Hudson, op. cit., p. 59. 

“1 Ibid., p. 577. 
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these Acts was there a provision concerning the effect of marriage upon a 
woman national who married an alien. However, the British Naturaliza- 
tion Act of 1870 4? and the United States law of March 2, 1907,** provided 
that a woman citizen who married an alien was deemed a national of her 
husband’s state. 

In the meantime it became apparent that other states need not give alien 
women their nationality simply upon marriage to one of their nationals. 
As a consequence, France and other nations revised their laws permitting 
their citizen women to retain their nationality, unless by the law of the 
husband’s state she acquired his nationality. A very few nations permitted 
their citizen women to retain their nationality regardless of the law of the 
husband’s state. The example of the United States in extending this 
freedom to its women citizens in 1922 ** was, as we have seen, not an in- 
novation, but a reversion to an earlier policy.* 

There exist today, then, three doctrines of nationality and marriage: (1) 
the doctrine of the unity of the family, whereby the wife’s nationality al- 
ways follows the husband’s; (2) the doctrine of the independence of the 


woman’s citizenship; (3) a combination of these doctrines, whereby the } 
state provides for the unconditional acquisition of the husband’s nationality I 
if an alien woman marries its national, but a woman national marrying an , 
alien loses nationality only under certain conditions, usually if the law of ‘ 
the husband’s state confers his nationality upon the wife. The third prac- 8 
tice does not result in statelessness, but the co-existence of the two principles D 
of family unity and independence of citizenship is the basic difficulty and 
the cause of statelessness as a result of marriage.*® The pattern of this loss ‘a 
of nationality follows roughly an element of time; that is, loss of nationality of 
by the woman (1) at the time of marriage, or (2) during marriage, or (3) an 
at the dissolution of marriage. U. 
At the Time of Marriage Ba 
The following states are among those which follow the principle of the an 
unity of the family and whose women nationals consequently lose their - 
nationality unconditionally upon marriage to an alien: Afghanistan, Bo- = 
livia, Egypt, Germany, Haiti, Hungary, India, Iran, Iraq, Ireland, New Do 
Zealand, Palestine, Poland, Peru, Siam, Spain, Switzerland, and Union of U2) 
South Africa.*7 A woman national of Iceland loses her nationality upon = 
Dp. 

42 Ibid., p. 59. op. 

43 Ibid., p. 601. Us 

44 Law of Sept. 22, 1922, better known as the Cable Act. Ibid., p. 609. cit., 

45 Seckler-Hudson, op. cit., p. 24. 5¢ 

46 Report of the First Committee of the 1930 Codification Conference, League of Na- Chu 
tions Doe. A.19.1931.V., p. 4; this JournaL, Supp., Vol. 24 (1930), p. 228. Flor 
47 Afghanistan, Flournoy and Hudson, op. cit., p. 3; Bolivia, Effects of Nationality, : 51 


op. cit., p. 6; Egypt, op. cit., U.N. Doc. E/CN.6/82, p. 5; Germany, Flournoy and Hud- 
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marriage to an alien if there is loss of domicile in Iceland.‘® On the other 
hand, those nations whose laws do not confer nationality upon a foreign 
woman who marries a national are: Argentina, Australia, Bulgaria, Brazil, 
Canada, Chile, Colombia, Cuba, Czechoslovakia, El Salvador, Guatemala, 
Mexico, New Zealand, Panama, Paraguay, Rumania, United Kingdom, 
United States, U.S.S.R., Uruguay, Venezuela, and Yugoslavia.*® Some na- 
tions, though not generally conferring nationality upon a foreign woman 
who marries a national, do so conditionally; for example, Greece and 
Liberia.°° If a woman national of Bolivia, Poland, or Spain (or of 
any nation whose women citizens lose their nationality by marriage to an 
alien) marries a national from Australia, Panama, or the United States 
(or from any state not conferring nationality on an alien woman marrying 
a national), or fails to meet certain conditions in the nationality laws of 
Greece or Liberia, then statelessness is inevitable. 


During Marriage 


The nationality laws of several states provide that a change in the hus- 
band’s nationality during marriage affects the wife. Czechoslovakia, 
Hungary, Iraq, Poland, Spain, and Switzerland follow this principle un- 
conditionally ; °* while in Austria, Canada, China, Finland, France, Ger- 


son, op. cit., p. 309; Haiti, ibid., pp. 328-329; Hungary, ibid., p. 341; India, op. cit., U.N. 
Doe. E/CN.6/82, p. 5; Iran, Effects of Nationality, op. cit., p. 6; Iraq, Flournoy and Hud- 
son, op. cit., p. 351; Ireland, Effects of Nationality, op. cit., p. 6; New Zealand (only 
Western Samoa and Cook Islands), op. cit., U.N. Doc. E/CN.6/82, p. 5; Palestine, Effects 
of Nationality, op. cit., p. 6; Poland, Flournoy and Hudson, op. cit., p. 481; Peru, Effects 
of Nationality, op. cit., p. 6; Siam, op. cit., U.N. Doc. E/CN.6/82, p. 5; Spain, Flournoy 
and Hudson, op. cit., p. 550; Switzerland, ibid., p. 560; Union of South Africa, op. cit., 
U.N. Doe. E/CN.6/82, p. 5. 

48 U.N. Doc. E/CN.6/82, ibid., p. 5. 

49 Argentina, Flournoy and Hudson, op. cit., p. 13; Australia, Addendum to the Report 
Based on Replies to Part I, Sec. G (Nationality) of the Questionnaire on the Legal Status 
and Treatment of Women, U.N. Doc. E/CN.6/82/Add. 2 (March 23, 1949), p. 1; Bulgaria, 
Study on the Position of Stateless Persons, U.N. Doc. E/1112/Add 1 (May 16, 1949), 
p. 16; Brazil, Canada, Chile, op. cit., U.N. Doc. E/CN.6/82, p. 4; Colombia, Flournoy and 
Hudson, op. cit., p. 181; Cuba, Czechoslovakia, El Salvador, Guatemala, op. cit., U.N. 
Doe. E/CN.6/82, p. 4; Mexico, Addendum to the Report . . . on Treatment of Women, 
U.N. Doe. E/CN.6/82/ Add. 1 (Feb. 25, 1949), p. 1; New Zealand (except Western Samoa 
and Cook Islands), op. cit., U.N. Doc. E/CN.6/82, p. 8; Paraguay, Flournoy and Hudson, 
op. cit., p. 471; Rumania, op. cit., U.N. Doc. E/1112/Add. 1, p. 16; United Kingdom, 
op. cit., U.N. Doc. E/CN./6/82/Add. 2, p. 11; United States, 8 U. 8. C. 710, 711; 
U.S.S.R., Flournoy and Hudson, op. cit., p. 512; Uruguay, ibid., p. 629; Venezuela, op. 
cit., U.N. Doe. E/CN.6/82, p. 4; Yugoslavia, op. cit., U.N. Doe. E/1112/Add. 1, p. 16. 

50In Greece, the marriage ceremony must have taken place in the Greek Orthodox 
Church, op. cit., U.N. Doe. E/CN.6/82, p. 5; in Liberia, the woman must be a negro, 
Flournoy and Hudson, op. cit., p. 414. 

51 Czechoslovakia (excluding Slovakia, unless a Slovakian husband loses his nationality 
because of military service in a foreign country), op. cit., U.N. Doc. E/CN.6/82, p. 8; 
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many, New Zealand, Norway, Sweden, and Yugoslavia the wife is affected 
only under certain conditions.**? The wife becomes stateless if the husband 
from any of these nations acquires the nationality of a state which does 
not automatically confer its nationality upon the wife. Naturalization of 
an alien does not extend to the wife in the following countries: Argentina, 
Australia, Belgium, Brazil, Bulgaria, Canada, Chile, Colombia, Cuba, 
France, Guatemala, Lebanon, Mexico, Monaco, India, New Zealand, Paki- 
stan, Paraguay, Rumania, Sweden, Syria, Turkey, United Kingdom, United 
States, Uruguay, Venezuela, and Yugoslavia.** The possibilities of state- 
lessness are increased because the naturalization of an alien husband does 
not extend to the wife in several countries except under certain conditions; 
for example, in Albania, Finland, Italy, Norway, Switzerland, and the 
Vatican City.™* 


Hungary, Flournoy and Hudson, op. cit., pp. 340-341; Iraq, ibid., p. 351; Poland, ibid., 
p- 481; Spain, ibid., p. 538; Switzerland, ibid., p. 558. 

52 Austria, change affects wife if she has become Austrian by marriage, League of 
Nations Doe. C.73.M.38.1929.V., p. 89; Canada, change affects wife if she has become 
British by marriage, and the Governor-in-Council directs it, op. cit., U.N. Doc. E/CN.6/ 
82, p. 7; China, change affects wife if husband was naturalized Chinese and acquired an- 
other nationality subsequently, ibid., p. 7; Finland, change affects wife if she has be- 
come Finnish by marriage, Flournoy and Hudson, op. cit., p. 240; France, may affect a 
foreign-born wife if the husband is denationalized as a penalty, op. cit., U.N. Doe. 
E/CN.6/82, p. 7; Germany, wife is affected if husband is a deserter and she is living 
with him, Flournoy and Hudson, op. cit., pp. 310-311; New Zealand, the Minister of 
Interior has the power to extend denaturalization of the husband to the wife, op. cit., 
U.N. Doc. E/CN.6/82, p. 7; Norway, wife affected if the husband was born abroad and 
had not lived in Norway by the age of twenty-two, Flournoy and Hudson, op. cit., pp. 
455-456; Sweden, same as Norway, mutatis mutandis, ibid., p. 548; Yugoslavia, wife is 
affected if the husband is denationalized because he is from a country which was at war 
with Yugoslavia, unless the wife can prove she had no connection with the husband or 
that she is of the same nationality as the peoples of Yugoslavia, op. cit., U.N. Doe. E/CN. 
6/82, p. 7. 

53 Argentina, Flournoy and Hudson, op. cit., p. 12; Australia, op. cit., U.N. Doe. E/CN. 
6/82/Add. 2, p. 2; Belgium, Brazil, op. cit., U.N. Doc. E/CN.6/82, p. 8; Bulgaria, 
Flournoy and Hudson, op. cit., p. 168; Canada, op. cit., U.N. Doe. E/CN.6/82, p. 8; 
Chile, Flournoy and Hudson, op. cit., p. 170; Colombia, Cuba, France, Guatemala, op. cit., 
U.N. Doe. E/CN.6/82, p. 8; Lebanon, Effects of Nationality, op. cit., p. 10; Mexico, 
op. cit., U.N. Doe. E/CN.6/82/Add. 1, p. 2; Monaco, Flournoy and Hudson, op. cit., p. 
437; India, New Zealand, Pakistan, op. cit., U.N. Doc. E/CN.6/82, p. 8; Paraguay, 
Flournoy and Hudson, op. cit., p. 471; Rumania, ibid., p. 497; Syria, ibid., p. 302; 
Sweden, Turkey, United Kingdom, op. cit., U.N. Doc. E/CN.6/82, p. 8; United States, 
8 U. 8. C. 710, 711; Uruguay, Flournoy and Hudson, op. cit., p. 629; Venezuela, Yugo- 
slavia, op. cit., U.N. Doc. E/CN.6/82, p. 8. 

54 Albania, if living with husband, Flournoy and Hudson, op. cit., p. 7; Finland, wife 
must reside in Finland, ibid., p. 238; Italy, if living with husband, ibid., p. 365; Norway, 
wife must reside in Norway, ibid., p. 455; Switzerland, naturalization includes the wife 
if no exception is made by the Federal Government, ibid., p. 557; Vatican City, wife 
must be domiciled in the Vatican City, ibid., p. 636. 
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At the Dissolution of Marriage 


Most nations which follow the doctrine of family unity permit an alien 
woman who has acquired their nationality by marriage to a national to 
retain their nationality after the dissolution of marriage. Exceptions to 
this practice are Siam and the Vatican City, where the wife automatically 
loses her Siamese or Vatican citizenship acquired by marriage when the 
marriage is dissolved.*° In Liberia a woman who becomes Liberian by 
marriage loses that nationality at the dissolution of marriage if she is 
residing abroad.®® On the other hand, only Siam (of those nations whose 
women citizens lose nationality upon marriage to an alien) permits the 
wife to regain her former nationality automatically if the marriage is dis- 
solved. All the other nations require some positive action on the part of 
the woman to recover her nationality lost through marriage.®’ With this 
conflict of nationality laws, statelessness would result under the following 
conditions : 


1. A woman who loses her nationality upon marriage to a foreigner ac- 
quires another if the husband is either a national of Liberia,°* Siam, or 
the Vatican City.°® Upon the dissolution of the marriage to either a 
Siamese national or a citizen of the Vatican, the woman becomes a stateless 
person, because she loses the nationality she acquired by marriage, but does 
not recover her former nationality. Upen the dissolution of the marriage 
to a Liberian national, the woman becomes a stateless person if she is not 
residing in Liberia. 

2. A woman national of any country following a combination of the family 
unity doctrine and the doctrine of the independence of the woman’s citizen- 
ship ®° would lose her former nationality and acquire another upon marriage 
to a national either of Liberia, Siam, or the Vatican City. At the dissolution 
of marriage, she would become stateless under the same conditions noted 
in paragraph 1 above. 

3. A woman citizen of any country following the doctrine of the inde- 
pendence of woman’s citizenship—examples would be: United States, U.S. 
8.R., and the United Kingdom—does not lose her existing nationality upon 
marriage to a national of either Liberia, Siam, or the Vatican City, even 


55 Siam, U.N. Doe. E/CN.6/82, p. 43; Vatican City, Flournoy and Hudson, op. cit., 
p. 636. 

56 Ibid., p. 414. 

57 Other nations require at least one of the following: application, residence, declara- 
tion, naturalization, decree, authorization, on request, on permission of the Minister of 
Interior, registration, sovereign ordinance. Most common are declaration and residence. 
Harvard Research, op. cit., pp. 112-113. 

58 If the woman is a negro, Flournoy and Hudson, op. cit., p. 414. 

59 If the woman is domiciled in the Vatican City, ibid., p. 636. 

6° Albania, Flournoy and Hudson, op. cit., p. 7; Japan, ibid., pp. 382, 384; Portugal, 
ibid., pp. 491-492; and Turkey, ibid., p. 571. 
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though she acquires another. However, if she renounced her existing 
nationality and subsequently the marriage was dissolved, she would be 
stateless under the same conditions noted in paragraph 1 above. 


Other Causes of Statelessness by Marriage 


A woman marrying a stateless person or a person of unknown nationality 
may become stateless, especially if the laws of her state provide that women 
nationals follow the nationality of the husband. 

If a woman should lose her nationality by marrying an alien and then 
fails to qualify for citizenship or immigration by the laws of her husband’s 
country, she thereby becomes a stateless person.** 


Elimination of Statelessness by Marriage 


During its meeting in Venice on September 29, 1896, the Institute of 
International Law adopted a resolution stating that unless there is a con- 
trary reservation at the time of naturalization, a change in the nationality 
of the husband affects the wife, but the wife has the right to recover her 
original nationality by declaration.*® 

At the Thirty-first Conference of the International Law Association held 
at Buenos Aires in 1922, it was concluded that ‘‘it would be desirable to fix 
uniformly by treaty the nationality of married women, reserving to a mar- 
ried woman, as far as possible, the right to choose her own nationality.’’ * 

The Model Statute adopted at the Association’s Conference at Stockholm 
in 1924, provided, inter alia, that a woman of a conforming state (state 
adopting the Model Statute) would not lose her original nationality upon 
marriage to a national of a non-conforming state unless or until she ac- 
quired his nationality automatically or by naturalization. On the other 
hand, a woman of a conforming state marrying a national from another con- 
forming state acquires his nationality unless by the law of her state she 
retains her nationality, or unless, at the time of marriage, she formally de- 


61 It is interesting to note the many and varied types of aliens who are inadmissible 
to the United States: imbeciles; idiots; feebleminded; epileptics; those suffering from 
constitutional psychopathic inferiority; those suffering from insanity; those suffering 
from tuberculosis (any form); chronic alcoholics; illiterates; anarchists; opposers of 
organized government; advocates of violent overthrow of government; those with records 
of crimes involving moral turpitude; prostitutes or persons who have profited from 
prostitution; those with loathsome or dangerous contagious diseases, including the 
following: actinomycosis, amebiasis, blastomycosis, favus, filariasis, gonorrhea, granu- 
loma inguinale, keratoconjunctivitis infections, leishmaniasis, leprosy, lymphogranuloma 
venereum, mycetoma, paragoniamiasis, ringworm of scalp, schistosomiasis, and yaws. 
Summary of United States Immigration Laws, U. S. Dept. of Justice, Immigration and 
Naturalization Service, April 15, 1946, pp. 1-2; AGO 14268, Dept. of the Army and 
Air Force, Feb. 11, 1949, pp. 2-3. 

62 Scott, op. cit., p. 134. 
68 Bewes, op. cit., p. 125. 
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clares her desire to retain her original nationality. The wife would be in- 
fluenced by the naturalization of the husband during marriage.** 

Article 19 of the Harvard Research Draft Convention on Nationality pro- 
vides : 


A woman who marries an alien shall, in the absence of a contrary 
election on her part, retain the nationality which she possessed before 
marriage, unless she becomes a national of the state of which her hus- 
band is a national and establishes or maintains a residence of a perma- 
nent character in the territory of that state.® 


It is evident that all these proposals seek to uphold the principle of the 
independence of women’s nationality, and that, consequently, the adoption 
of the proposals would necessitate changes in the nationality laws only in 
those states following the principle of family unity. How governments have 
attempted to reconcile the co-existence of the two principles is still to be 
considered. 

If all nations adopted either the principle of family unity or the prin- 
ciple of independence of citizenship, the problem of statelessness as a result 
of marriage would be solved. But the Preparatory Committee,” the First 


1 Committee of the Conference,” and finally the Hague Codification Confer- 

: ence of 1930 did not seek the universal adoption of either legal system. In- 

: stead, the Convention on Nationality permitted each nation to retain its 

3 own system, but those nations with laws perpetuating family unity would 

" agree that the loss of nationality shall be conditional on the acquisition of 

e another. The relevant articles of the convention pertaining to women’s 

" nationality are as follows: 

Article 8.. If the national law of the wife causes her to lose her 

T nationality on marriage with a foreigner, this consequence shall be 

1- conditional on her acquiring the nationality of the husband. 

” Article 9. If the national law of the wife causes her to lose her 

e- nationality upon a change in the nationality of her husband occurring 
during marriage, this consequence shall be conditional on her acquiring 

vs her husband’s new nationality.® 

ng While these articles are intended to prevent statelessness at the time of 

of and during marriage, there is nothing in the convention which would pre- 

2 vent the occurrence of statelessness at the dissolution of marriage. It also 

he 64 Ibid., p. 126. 

= 65 Harvard Research, op. cit., pp. 69-76. 

me 66 Observations of the Preparatory Committee, League of Nations Doc. C.73.M.38. 

1929.V., p. 94. 

¥“ 67 Report of the First Committee of the Conference, League of Nations Doc. A.191. 


1931.V., p. 2. 

68 Arts. 10 and 11 of the convention, while also concerned with marriage, are designed 
to eliminate dual nationality. For complete text, see League of Nations Doc. C.351.M. 
145.1930.V.14., p. 31; also this JourNAL, Supp., Vol. 24 (1930), p. 192. 
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seems important to note that only nations pursuing the doctrine of family 
unity are required to make concessions. According to Articles 8 and 9, 
this doctrine can be exercised without limit only between nationals of coun- 
tries which follaw the doctrine. If a marriage occurred between a woman 
of one of these nations and a foreigner from a state following the principle 
of the independence of citizenship, the former nation would not be able to 
follow its doctrine of family unity, since the wife has not acquired the 
nationality of the husband. The same conclusion would apply if the hus- 
band of a family unity state became a naturalized citizen of a nation where 
independence of citizenship was the rule. 

This may partially account for the fact that only thirty-eight states out 
of sixty-six invited signed the convention, and that seven of the signatory 
states presented reservations, all on the articles dealing with marriage.” 

Another reason probably accounting for the small number of ratifications 
was the opposition of those states which followed the doctrine of inde- 
pendence of citizenship. Not unheard were the various women’s organiza- 
tions crusading for the ‘‘equality’’ of the sexes. Even though the Final 
Act of the Conference recommended equality and no change in the wife’s 
nationality without her consent,”® the fact that these sentiments were not 
embodied in the convention proper raised a storm of disapproval among 
the world’s women’s organizations."* Their arguments consisted mainly of 
differentiating between true family unity, which no laws could control, and 
juridical unity. They advocated greater facility in acquiring the national- 
ity of the spouse if the wife should consent.** 

The influence of these women’s organizations cannot be lightly brushed 
aside. They were partially responsible for the proposal, submitted by Peru, 
Guatemala, and Venezuela, that the question be studied further.** As a 
preliminary move, the Secretary General of the League of Nations ap- 
pointed a Committee of Representatives of the Women’s International Or- 
ganizations for the purpose of making observations. The Committee met 
in July, 1931, reported its opposition to the Hague Convention on 


69 Colombia, Art. 10; Cuba, Arts. 9, 10, 11; Denmark, Arts. 5, 11; Japan, Art. 10; The 
Netherlands, Arts. 8, 9, 10; Sweden, Art. 11, second sentence; Switzerland, Art. 10. 
Op. cit., League of Nations Doe. A.19.1931.V., pp. 2, 6. 

70 League of Nations Doc. C.228.M.115.1930.V. (Conf. C.D.I.), p. 14; this Journal, 
Supp., Vol. 24 (1930), p. 183. 

71‘*These Articles . . . would, if ratified, give recognition in an international con- 
vention to the old idea of the subordinate position of women in the matter of nationality 
and to the old custom by which a woman’s nationality was made to depend upon that of 
her husband.’’ ‘‘Proposals of the Committee of Representatives of Women’s Inter- 
national Organizations,’’ Report by the Secretary-General on the Nationality of Women, 
League of Nations Doc. A.19.1931.V., p. 8. 

72 For a more detailed defense of women’s equality on matters of nationality, see ibid., 
p- 10. 
78 Tbid., p. 1. 
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Nationality, and recommended a new convention containing the following 
principle : 
The Contracting States agree that from the going into effect of this 


Convention there shall be no distinction based on sex in their law and 
practice relating to nationality.” 


It would seem that the Committee emphasized equality, regardless of con- 
sequence, as long as loss of nationality to women resulted under the same 
conditions as loss to men. 

The League Assembly then requested the Secretary General to ascertain 
the opinion of those governments which had attended the Hague Conference 
as to whether or not they would look with favor upon a modification of the 
convention. The replies generally held that the convention went as far as 
was to be expected, and the Member States were unwilling to call a special 
conference. Although the question was revived often enough, it did not 
again during the League’s existence command enough support to warrant a 
special conference.*® 

The Inter-American Conference at Montevideo in 1933 adopted not one, 
but two conventions pertaining to nationality and women. The Convention 
of the Nationality of Women contains a single article stating that the 
ratifying states agree that ‘‘there shall be no distinction based on sex as 
regards nationality, in their legislation or in their practice,’’ ** and has been 
ratified by Brazil, Chile, Colombia, Ecuador, Guatemala, Honduras (with 
reservation), Mexico (with reservation), Paraguay, and the United States.” 


The Convention on Nationality, however, was more elaborate and, with 
regard to women’s nationality, contained two articles: 


Article 5. Naturalization confers nationality solely on the natural- 
ized individual and the loss of nationality, whatever shall be the form 
in which it takes place, affects only the person who has suffered the loss. 


Article 6. Neither matrimony nor its dissolution affects the national- 
ity of the husband or wife or of their children.”® 


The convention has been ratified or adhered to by five states, but with three 
states insisting on reservations, the convention, at least that part concerning 
women’s nationality, is ineffectual: Brazil (reservation on Article 5) ; Chile; 
Ecuador; Honduras (reservations on Articles 5 and 6) ; and Mexico (reser- 
vations on Articles 5 and 6).7° 


74 Observations by the Committee of Representatives of Women’s International Organi- 
zations, League of Nations Doc. A.23.1932.V., pp. 2-3. 

75 Report on Studies by the League of Nations in the Field of Nationality of Women, 
U.N. Doe. E/CN.6/84, Feb. 7, 1949, 17 pp. 

7©U. 8. Treaty Series, No. 875; this JourNaL, Supp., Vol. 28 (1934), p. 61. 

7 International Conferences of American States, 1933-1940, pp. 106-107. 

*§ Hudson, International Legislation, Vol. VI, p. 596; this JournaL, Supp., Vol. 28 
(1934), p. 63. 

® International Conferences of American States, 1933-1940, pp. 108-109. 
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By comparing the two conventions, it will be seen that the Convention on 
the Nationality of Women by itself cannot prevent statelessness. It is 
possible for the nationality laws of State A to provide for the loss of 
nationality to both men and women who marry foreigners. State B might 
not extend its nationality to any foreigner who marries a national. In this 
ease, neither State A nor State B discriminates in its nationality laws; yet in 
the event that nationals of State A, men or women, marry nationals of State 
B, there would be an increase of statelessness. Either both conventions or 
the Convention on Nationality (without reservations) alone would need to 
be ratified to prevent the occurrence of statelessness. 

Not only is mere equality insufficient, but it could be disadvantageous to 
women. For example, naturalization of an alien wife of a national of 
Canada, Cuba, Czechoslovakia, El Salvador, Guatemala, New Zealand, and 
the United States is facilitated.*° Equality would deprive a woman of this 
advantage if she desired to acquire the nationality of her husband. 

Consideration by the United Nations of the nationality of women has 
progressed from a ‘‘sub-nuclear’’ Commission on the Status of Women un- 
der the ‘‘nuclear’’ Commission on Human Rights set up by the Economic 
and Social Council to the full Commission on the Status of Women ** estab- 
lished on June 21, 1946. The Commission consists of one representative each 
from fifteen Member Nations *? with the function of promoting equal rights 
for women in political, economic, civil, social, and educational fields. 

The Economic and Social Council had already requested the Secretary 
General to give assistance by undertaking ‘‘a complete and detailed study 
of the legislation concerning the status of women and the practical applica- 
tion of such legislation.’’** The entire report had not been completed 
when the Commission held its first session at Lake Success from February 
10 to 24, 1947, but the Commission did list as one of its aims the right of a 
woman ‘‘to retain her own nationality. . . .’’°* In the meantime, the Sec- 
retary General had sent questionnaires to seventy-three nations, and a pre- 
liminary report was completed by September 1, 1947. At its second session 
in January, 1948, the Commission discussed the report and the conflicts that 
arise between national laws relative to the nationality of married women.” 


80 U.N. Doc. E/CN.6/82, p. 4. 

81 Commission on the Status of Women, U.N. Background Paper No. 26 (Nov. 25, 
1947), pp. 1-3. 

82 Australia, Byelorussian S.S.R., China, Costa Rica, Denmark, France, Guatemala, 
India, Mexico, Syria, Turkey, United Kingdom, United States, U.S.S.R., and Venezuela. 
U.N. Doe. E/281/Rev. 1 (March 15, 1947), p. 1. 

83 Report of the Secretary-General on the Work of the Organization, U.N. Doe. A/65 
(June 30, 1946), p. 19. 

84 U.N. Doc. E/281/Rev. 1, p. 10. 

85 What the U.N. is Doing for the Status of Women, U.N. Publications (1948), pp. 
10-12. 
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On August 30, 1948, the Economic and Social Council, in resolution 154, 
requested the Secretary General to prepare a report on the conflict of 
nationality laws based on the information furnished by Member States and 
another one on existing treaties and conventions in the field of nationality.** 

These reports ** were considered by the Commission on the Status of 
Women during its third session held in July and August of 1949, and re- 
sulted in a recommendation that a convention on the nationality of women 
be prepared as promptly as possible.** Finally, Article 16 of the Declara- 
tion on Human Rights adopted by the General Assembly on December 10, 
1948, declares that men and women ‘‘are entitled to equal rights as to mar- 
riage, during marriage, and at its dissolution.’’ * 

It is clear that the universal adoption of any one of the doctrines of 
nationality and marriage to the exclusion of the others would eliminate 
statelessness as a result of marriage. Obviously preferable to the vast ma- 
jority of women is the ‘‘independence’’ principle which not only prevents 
statelessness but guarantees to women the right of individual autonomy in 
matters of marriage and nationality. However, it cannot be expected that 
all ‘‘unity’’ states will alter generations of social policy and unanimously 
accept an international convention embodying the principle of independ- 
ence.*° But there is nothing to prevent national and international organiza- 
tions from persuading ‘‘unity’’ states to adopt the doctrine of independence. 


86 U.N. Doc. E/1065 (Aug. 30, 1948), p. 29. 

87 U.N. Does. E/CN.6/82; E/CN.6/82/Add. 1, 2, 3; E/CN.6/79. 

88 Report of Third Session of Commission on the Status of Women, U.N. Doc. E/1462 
(July 27, 1949), p. 3. 

89 U.N. Doc. A/811, Dec. 16, 1948; this JouRNAL, Supp., Vol. 43 (1949), p. 130. 

More general consideration of the entire problem of statelessness is being given by 
the Economie and Social Council, the International Law Commission, and the Secretariat 
of the United Nations. By resolution of Aug. 8, 1949, an ad hoc committee of nine 
governments—later three more were added—was appointed by ECOSOC to consider the 
desirability of a draft convention on the status of stateless persons and to consider the 
means of eliminating statelessness. The report is to be submitted by the Secretary 
General to the Member Governments for comment and thence to ECOSOC. The govern- 
ments represented on the committee are: Belgium, Brazil, Canada, China, Denmark, 
France, Israel, Poland, United Kingdom, United States, U.S.S.R., and Venezuela. U.N. 
Does, E/1517 (Aug. 11, 1949), p. 3; E/1518 (Aug. 11, 1949), pp. 1-2. 

The questions of statelessness and nationality were selected by the International Law 
Commission for codification, but did not receive top priority, which went to the law of 
treaties, arbitral procedure, and the régime of the high seas. Report of the International 
Law Commission, First Sess., April 12-June 9, 1949, U.N. Doe. A/925 (June 24, 1949), 
p. 3; this JourNaL, Supp., Vol. 44 (1950), p. 7. 

The Secretariat, besides compiling information for the Commission on the Status of 
Women and ECOSOC, has released a mimeographed Study on the Position of Stateless 
Persons, U.N. Does. E/1112, Vol. I (Feb. 1, 1949), and E/1112/Add. 1, Vol. II (May 
15, 1949). 

99 See letters to the League of Nations from the Governments of Japan, The Nether- 
lands and Rumania, League of Nations Doc. A.15.1932.V., pp. 7-9. 
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In the meantime an international convention employing a stopgap system 
to prevent statelessness by marriage should be presented for adoption. 

From an examination of the possible marriage combinations under pres- 
ent conditions, statelessness results only when a marriage takes place be- 
tween a citizen woman of a ‘‘unity’’ state and a national of an ‘‘equality”’ 
state. Prevention of statelessness from occurring in such marriages 
would call for either (1) the extension of an ‘‘independence’’ state’s na- 
tionality to a woman who has lost her original nationality, or (2) permitting 
a woman citizen of a ‘‘unity’’ state to retain her nationality unless she 
acquires her husband’s nationality. This second alternative is essentially 
the one adopted in the Hague Convention on Nationality. The objection to 
the first alternative seems to be the reluctance of an ‘‘independence’”’ state 
to extend its nationality to a woman who may never reside in its territory. 
An answer to this objection is the extension of nationality on the condition 
that the wife establishes permanent residence within the state. 

The following proposals are not expected to receive the enthusiastic sup- 
port of many women’s organizations. However, the proposals answer some 
previous objections, raise no new ones, and, above all, are designed primarily 
to prevent statelessness of women as a result of marriage: 


1. A woman national loses her original nationality if she acquires her 
husband’s nationality and resides in his state. If she continues to reside 
in her own state or in a third state, she retains her original nationality. <A 
foreign woman will acquire her husband’s nationality if she establishes 
permanent residence within the territory of her husband’s state. 

2. A change in the husband’s nationality will not affect the wife unless 
she acquires his new nationality and resides in his state. If she continues 
to reside in her own state or in a third state, she retains her original na- 
tionality. Naturalization of the husband extends to the wife if she estab- 
lishes permanent residence within the territory of her husband’s new state. 

3. A woman who has acquired her husband’s nationality as a result of 
marriage shall retain that nationality after the dissolution of marriage. A 
woman who has lost her nationality by marriage may reacquire her original 
nationality after the dissolution of marriage if she establishes permanent 
residence within the territory of her former state. 


91 It should be noted that in some cases, a woman may possess two nationalities. In 
some respects this is an advantage over having one nationality, and certainly better than 
having no nationality. However, a state cannot extend diplomatic protection to a 
national against another state also claiming the person as a national. See Art. 4 of the 
Convention on Certain Questions Relating to the Conflict of Nationality Laws. In 
solving the conflicts of dual nationality, international tribunals have employed the prin- 


ciple of ‘‘active nationality.’’ Briggs, The Law of Nations (1946), p. 165. 
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NEUTRAL STATES AND THE EXTRADITION 
OF WAR CRIMINALS! 


By Rospert G. NEUMANN 


University of California, Los Angeles 


The determination of the Allied Powers to seize and punish war crimi- 
nals was implemented several years ago by the corollary decision to ask 
for their extradition from foreign countries. President Roosevelt an- 
nounced on October 7, 1942: 


I now declare it to be the intention of this Government, that the suc- 
cessful close of the war shall include provision for the surrender to 
the United Nations of war criminals.’ 
This declaration constitutes the second attempt in recent years to effect 
the extradition of war criminals to Allied courts. Articles 227 and 228 of 
the Treaty of Versailles* had already provided for the arraignment of 
William II and other German leaders before an Allied tribunal.* A spe- 
cial request was addressed to The Netherlands for the surrender of the 
ex-Kaiser, while the German Government was to hand over certain former 
war leaders. But The Netherlands refused the demand for extradition, 
while the German Government maintained its constitutional disability to 
surrender a German citizen.° 
In the recent war, the Allied Powers decided to proceed against war 
criminals in a more thorough fashion. Consequently, the three principal 
Powers who participated in the Moscow Declaration of October 30, 1943,° 


1The term ‘‘war criminal’’ is used here in that broad sense which has now become 
current, including not only violators of the rules of war, but also those accused of 
atrocities and of ‘‘crimes against peace.’’ 

2The New York Times, Oct. 7, 1942. 

3U. S. Treaty Series, No. 678; this JourNAL, Supp., Vol. 13 (1919), p. 151. 

4See James Brown Scott, ‘‘The Trial of the Kaiser,’’ in Edward H. House and 
Charles Seymour, What Really Happened in Paris (New York, 1921), p. 237; James W. 
Garner, ‘‘Punishment of Offenders against the Laws and Customs of War,’’ this 
JouRNAL, Vol. 14 (1920), pp. 70 ff.; Quiney Wright, ‘‘The Legal Liability of the 
Kaiser,’’ American Political Science Review, Vol. XIII (1919), pp. 121 ff. It should be 
noted that the extra-legal nature of the indictment against the ex-Kaiser was well recog- 
nized in Art. 227 of the Versailles Treaty itself by proclaiming that the accused was to 
be arraigned for ‘‘a supreme offense against international morality and the sanctity of 
treaties.’? Analogously, the international tribunal which was to try him was to be 
‘guided by the highest motives of international policy, with a view of vindicating the 
solemn obligations of international morality.’’ 

5 Weimar Constitution, Art. 112; see Wolfgang Mettgenberg, Ein Deutscher darf nicht 
ausgeliefert werden (Berlin, 1925). 

6 This JourNaL, Supp., Vol. 38 (1944), p. 5. 
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reaffirming their determination to bring war criminals to trial, divided all 
war crimes and their treatment into two groups. Those offenses which 
could be localized were to be tried by the countries in whose territories or 
against whose nationals the alleged crimes had been committed. Crimes 
which could not be so localized were to be tried by an inter-Allied court. 

It is clear therefore that the problem of obtaining the extradition of a 
war criminal who has managed to escape abroad fell into two separate 
categories: (1) where one of the Allied countries demanded the surrender 
of the fugitive for trial in its national courts under national law; (2) where 
the Allied Control Commission demanded his surrender for trial by an 
international tribunal under rules in which Allied statesmen and some 
scholars profess to see a new and valid concept of international law. The 
latter type of extradition appears to concern fugitives from Germany alone, 
as Japanese leaders had little opportunity to reach neutral shores. At the 
time that these lines are written, several important Nazi leaders are still 
missing, among them the former Deputy Fuehrer, Martin Bormann. 

The bases of all extradition are statutes and treaties. While Grotius 
held that a state had the duty ‘‘aut dedere, aut punire,’’*™ it is unques- 
tionable modern doctrine that 


unless a state is restricted by an extradition law, it can grant extradi- 
tion for any crime it thinks fit. And unless a state is bound by an 
extradition treaty, it can refuse extradition for any crime.® 


The United States, like most other countries, has always adhered strictly 
to this view. Only a small number of countries, particularly those in 
Latin America which have few extradition treaties with other nations, hold 
that even in the absence of a treaty, there exists a duty to grant extradi- 
tion under international law.1° The overwhelming majority of nations, 
however, consider that the law of extradition is solely based on treaties, 


7 Hugo Grotius, De Jure Belli ac Pacis, Vol. II, ch. XXI, See. V, Nos. 1 and 2. See 
André Mercier, ‘‘ L’Extradition,’’ in Académie de Droit International, Recueil des Cours 
(1930), Vol. III, p. 181. 

8 L. Oppenheim, International Law (5th ed. by H. Lauterpacht, London, New York, 
Toronto, 1937), Vol. I, pp. 558 ff. 

® See Secretary of State Jefferson to President Washington, Nov. 9, 1791, quoted by 
John B. Moore, Extradition and Interstate Rendition (Boston, 1891), Vol. I, pp. 22 ff.; 
Secretary of State Webster to Lord Ashburton, Aug. 1, 1842, quoted by Moore, op. cit., 
Vol. I, p. 15; Secretary of State Marcy to Mr. Hulsemann, Austrian Chargé d’Affaires, 
Sept. 26, 1853, ibid.; and in ‘‘Report of the Secretary of State,’’ Dec. 5, 1853, Senate 
Documents, 33rd Cong., 1st Sess., Vol. I, pp. 23-50; Commonwealth ex rel. Short v. 
Deacon, 10 Sergeant & Rawle 125 (1823); Holmes v. Jennison, 14 Peters 540 (1840); 
U. 8. v. Rauscher, 119 U. 8. 407 (1886). 

10 In re Gonzales, Memoria de la Corte Federal y Casacién de Venezuela (1927), p. 
115; In re Fernando Benet Memoria (1927), p. 154; In re Manuel Augusto Marques 
da Silva, 145 Fallos de la Corte Suprema (Argentina) 391 (1927). A similar decision 
was handed down in the case of Tsieras, Rumanian Court of Cassation, March 20, 1929, 
in Annual Digest of Public International Law Cases, 1929/30, No. 173. 
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statutes, and judicial interpretation. Therefore treaties between allied 
countries dealing with the surrender of war criminals do not run counter 
to international law in any way.'! But such agreements do not bind those 
countries which remained neutral during World War II, and it is pri- 
marily with respect to those countries that our problem arises. 

A neutral country which had voluntarily or inadvertently granted 
refuge to a war criminal, and which was faced by a demand of the Allied 
Control Council to hand him over, would have been faced by three principal 
legal problems: (a) the status of the Allied Control Commission and the 
relationship between that body and the neutral; (b) the character of the 
International Military Tribunal; (c) the nature of the charges against the 
accused and the legal grounds on which they are based. 

The status of the Allied Control Commission for Germany was not easily 
fitted into traditional patterns. It would seem fairly clear that the Allied 
occupation of Germany cannot be considered a belligerent occupation un- 
der Articles 42 to 56 of the Hague Rules of Land Warfare because such a 
state of affairs would have to be predicated upon the assumption that 
Germany still existed as a sovereign state while the commission was still in 
existence and that the war between Germany and the Allies had not come 
toanend. Moreover, if Germany had merely been under a belligerent oc- 
cupation, most of the administrative changes inaugurated by the Allied 
Control Commission and the zone commanders would have been illegal.*” 
In view of the obvious fact that it was impossible to consider Germany a 
sovereign state at that time, it is difficult to avoid the conclusion that the 
war between Germany and the Allies has actually come to an end through 
the disappearance of one of the belligerents. A number of European 
publicists are content to recognize this process of debellatio when a bel- 
ligerent has lost its sovereignty and disappeared as a state,** but it has been 
customary with most Anglo-American writers to recognize subjugation 
only when there has been 


extermination in war of one of the belligerents by another through an- 
nexation of the former’s territory after conquest, the enemy forces 
having been annihilated."* 


11 Fleischmann’s assertion (in his 12th edition of Franz von Liszt’s Voelkerrecht 
(Berlin, 1925), p. 357, note 10) that Art. 228 of the Treaty of Versailles, providing for 
the extradition of certain alleged German war criminals, constituted a ‘‘ disgraceful viola- 
tion of the principles of international law’’ is therefore without foundation. Treaties, 
including peace treaties, may regulate extradition as the parties see fit. 

12 See James W. Garner’s comment on German military government in Belgium 1914— 
18, in International Law and the World War (New York, London, 1920), Vol. II, pp. 
58-185. 

18 Liszt, Voelkerrecht, p. 556; Alfred von Verdross, Voelkerrecht (Berlin, 1937), p. 
290; Georg Schwarzenberger, International Law (London, 1945), Vol. I, p. 331. 

14 Oppenheim, op. cit. (6th ed. by H. Lauterpacht), Vol. II, p. 467. See also C. C. 
Hyde, International Law Chiefly as Interpreted and Applied by the United States (2nd 
ed., Boston, 1945), Vol. III, pp. 2389 ff. 
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While it is thus undeniable that Germany’s armed forces have been an- 
nihilated and the state exterminated at least until 1949, it is equally clear 
that no annexation has taken place west of Stettin and the rivers Oder and 
Neisse. Nevertheless it appears entirely logical to suggest that the rules 
of subjugation be analogously applied to the present situation as the Allied 
Powers had actually assumed unrestricted sovereignty over Germany by 
the exercise of a temporary condominium. This theory was further sub- 
stantiated by the joint declaration of the four occupation Powers by which 
they proclaimed the assumption of 


supreme authority with respect to Germany, including all the 
powers possessed by the German Government, the High Command 
and any state, municipal or local government or authority.’® 


This declaration, by which the four Allied Powers assumed actual sover- 
eignty in Germany, should apparently also be interpreted as to claim for 
them full (universal) succession into all rights and duties formerly exer- 
cised by the German state and government. 

While these views are perfectly tenable, their logic is not entirely com- 
pelling. Neutral states may well hold that the declaration of uncondi- 
tional surrender constituted an armistice, and that the subsequent Declara- 
1945, was made as a result thereof. Since 


tion of Berlin of June 5, 
neutrals were not parties to the surrender agreement they need not feel 
affected either by the surrender or by the Declaration of Berlin. Con- 
sequently they were entitled to see in the Control Commission régime in Ger- 


many nothing but a post-armistice occupation which did not transfer 
sovereignty to the occupier. Thus, while the Declaration of Berlin may not 
be lacking in legality since absolute freedom of action by the victors is 
legalized by the terms of unconditional surrender, it concerned only the 
relationship between Germans and Allies, and is inoperative outside the oc- 


eupied territory.*’ 

Even if the sovereignty of the Allied Control Commission were recog- 
nized, it would not follow from such recognition that succession had taken 
place. The neutral states would have been well within their rights, as well as 
acting on the basis of reasonable logic, to regard the quadripartite govern- 
ment of Germany as a distinct and new creation and not as the successor to 
the defunct Reich government of former days. Therefore, even in the 
event of the recognition of Allied sovereignty in Germany, the Control 
Commission would not automatically have entered into all extradition 


15 Hans Kelsen, ‘‘The Legal Status of Germany according to the Declaration of 
Berlin,’’ this JoURNAL, Vol. 39 (1945), p. 518. 

16 Declaration of the United States of America, the United Kingdom, the Union of 
Soviet Socialist Republics, and the Provisional Government of the French Republic, 
Berlin, June 5, 1945. This JouRNAL, Supp., Vol. 39 (1945), p. 171. 

17 Carl Meurer, Die voelkerrechtliche Stellung der vom Feinde besetzten Gebiete 


(Tuebingen, 1915), p. 13. 
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treaties which Germany had concluded with other Powers. Since no treaties 
existed between the Allied Control Commission and neutral states, it fol- 
lows that no duty to extradite existed among the latter.’® 

It is difficult to deny the legality of the International Military Tribunal 
established at Nuernberg. The right to set up courts is in no way denied 
to the belligerent occupant by the Hague Rules of Land Warfare. The 
fact that Germany surrendered unconditionally, and of the Declaration of 
Berlin resulting therefrom, are irrefutable proofs of this right. The dif- 
ficulty lies not so much in the legality of the court as in its nature. Sev- 
eral countries, among them Sweden ?® and Switzerland,”° have provisions 
in their respective extradition statutes, prohibiting extradition if the 
fugitive offender is to be tried before a ‘‘special’’ tribunal. What con- 
stitutes a ‘‘special’’ court? The Swedish law describes it as 


. a court which has been invested with authority to judge cases of 

such a nature only for the time being or for specific exceptional cases. 

Even more explicit is the opinion of the highest Swiss court, the Federal 
Tribunal, which considers a court ‘‘regular’’ only 


. when it is to be regarded as a permanent court established for a 
certain category of cases, but not when it is assigned certain cases only 
exceptionally and from time to time, according to the discretion of 
some authority.”' 

The International Military Tribunal at Nuernberg cannot be termed 
“‘regular’’ withing the meaning of the Swiss and Swedish laws. The fact 
that it was a military court would not in itself make it ‘‘special,’’ provided it 
had been of a permanent nature and had been meant to deal with such cases 
habitually. But it was not a permanent court. It was established by the 
Allied Powers specifically in order to try certain persons and organizations. 
Thus neither Switzerland nor Sweden, under their statutes, could have 
agreed to surrender an alleged war criminal if he was to be tried before the 
International Military Tribunal. 

However, the greatest obstacle to the extradition of war criminals lies in 
the nature of the charges made against them and in the legal concept on 
which these charges are based. Few states will consent to surrender a per- 
son unless the crime with which he is charged is either listed in an ex- 
tradition treaty ** or is at any rate considered a criminal offense by the 


18 But states may in their discretion and purely as a matter of comity grant extradition 
even in the absence of a treaty and of definite assurance of reciprocity, unless such sur- 
render is prohibited by statute. 

19 Art. 11, Sec. 3, Law of June 4, 1913. This JouRNAL, Supp., Vol. 29 (1935), Pt. I, 
p. 416, 

20 Art. 9, Law of Jan. 22, 1892. Feuille Fédérale, Vol. I, p. 444. 

*1 Case of Kilatschitsky, Entscheidungen des schweizerischen Bundesgerichts (1907), 
Vol. 33, I, p. 408. 


22The majority of states list all extradition crimes in their treaties. Some (e.g., 
Switzerland) list them also in their laws. 
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laws of the requested state. While this principle of double criminality 
has recently been somewhat jolted,** it is still to be found in the over- 
whelming majority of extradition statutes ** and treaties.** Extradition 
ean only be granted, therefore, when the offenses charged are considered 
both criminal and extraditable by the laws and treaties of the requested 
state. It immediately becomes clear that the application of that rule 
makes extradition of war criminals extremely difficult, if not impossible. 

Nor is there the slightest evidence that any neutral country recognizes 
the new concepts of international law underlying most of the charges be- 
fore the International Military Tribunal at Nuernberg. 

One group of charges dealt with war crimes in the traditional sense, 
namely, violations of the rules of warfare. Such violations of international 
law are usually made criminal offenses in most states by including them 
in their military laws and regulations.*® Thus, such charges might come 
under the heading of military crimes, 7.e., offenses made criminal by mili- 
tary law only and not by civil law.*’ Military offenses are not as gen- 
erally excluded from extradition as political crimes, although a number of 
states expressly forbid such extradition. But practically the same result 
is achieved in most countries by not mentioning military offenses in their 
lists of extraditable crimes. Outright authorization to surrender a fugi- 
tive charged with a violation of military law is very rare.** Inasmuch as 
violations of the rules of land and naval warfare are charged, extradition 
may be refused because the offenses may be deemed to constitute ‘‘ purely 
military’’ crimes.*® 

All these difficulties are, however, of a minor character when compared 
with the one principal defense which any war criminal, threatened by a 


23 Factor v. Laubenheimer et al., 290 U. S. 276 (1933); Case of Blackmer, Annual 
Digest, 1931/32, No. 160. For a vigorous refutation of the court’s view in the Factor 
case, see Manley O. Hudson, ‘‘The Factor Case and Double Criminality in Extradition,’’ 
this JouRNAL, Vol. 28 (1934), pp. 274 ff.; and Edwin Borchard, ibid., p. 742. See 
also Rex v. Corrigan, [1930] 1 K.B. 527; Rex v. Flannery, 3 Dominion Law Reports 689, 
Annual Digest, 1919/20, No. 200. 

24 Swedish Extradition Act, Art. 4; Swiss Extradition Act, Art. 6. 

25 E.g., Art. 3, sec. 1, Treaty between Germany and Turkey of Sept. 3, 1930. 133 
League of Nations Treaty Series 334. 

26 See War Department, 1940, Rules of Land Warfare, Field Manual 27-10. 

27 Harvard Research in International Law, Draft Convention, this JouRNAL, Supp, 
Vol. 29 (1935), Pt. I, pp. 119-122. See also: Moore, Extradition, Vol. I, pp. 611-623; 
Albert Billot, Traité de l’Extradition (Paris, 1874), pp. 94-100; Ludovic Beauchet, 
Traité de l’Extradition (Paris, 1899), pp. 268-278. 

28 Art. 4, Treaty between Colombia and Panama, Dec. 24, 1927. 87 L.N.T.S. 409. 

29 A number of treaties allow extradition for military offenses if extradition could have 
been granted for the same act, had it been committed by a person not subject to military 
law. Harvard Research Draft, loc. cit., p. 121. For a list of treaties containing this 
provision, see ibid., note 3. 
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demand for his extradition, would undoubtedly raise: the argument that 
his crimes constitute a political offense for which extradition cannot be 
granted. It matters little whether the prohibition of extradition for 
political crimes is a postulate of universal international law, as some have 
declared,*° or whether it is merely to be observed when present in a statute 
or treaty. The existence of the rule must be taken for granted, as this 
prohibition is stipulated in all extradition treaties and in most extradition 
acts.** 

What constitutes a political offense? A wide difference of concepts 
prevails. A French ministerial circular considers those persons as politi- 
cal offenders, ‘‘who have been influenced solely by political passion to break 
the law.’ **. More objective definitions are suggested by Fiore and von 
Liszt. Fiore sees in political offenders persons who 


. cause trouble to the order established by the fundamental laws 
of the state, to the distribution of power, to the rights of the citizen, 
to the social order and to the rights and duties which result therefrom.** 


Liszt finds political crimes to be 


. all premeditated crimes against the existence and the security of 
the criminal’s own or a foreign state. Also, attacks against the head 
of the Government and the rights and liberties of the citizen.** 


And the Harvard Research Draft speaks of 


.. . treason, sedition and espionage ... (and) any offense con- 
nected with the activities of an organized group directed against the 
security or the governmental system of the requesting State. .. .* 


The official voices of the states and their courts are more cautious. In 
most extradition treaties and laws the nature of the political crime re- 


80 Heinrich Lammasch, Auslieferungspflicht und Asylrecht (Leipzig, 1887), p. 254. 

81 Not stipulated in Art. 13, Italian Penal Code of 1930, but the prohibition of sur- 
rendering political offenders is contained in practically all extradition treaties to which 
Italy is a party. No prohibition is contained in the law of the Soviet Union. See Law 
of Oct. 31, 1924, Art. 16, Sobraniye Zakonov i Rasporashenii, Dec. 6, 1924, pp. 16 ff. 
See also T. A. Taracouzio, ‘‘ International Cooperation of the U.S.S.R. in Legal Matters,’’ 
this JouRNAL, Vol. 31 (1937), pp. 55 ff. But compare Art. 129 of the Soviet Constitution 
of 1936 which promises asylum to ‘‘foreign citizens persecuted for defending the inter- 
ests of the toilers, or for their scientific activities, or for their struggle for national 
liberation.’’ 

82 “*Circulaire adressé aux services pénitentiaires,’’ issued by M. Barthou, quoted by 
N. F. A. Donnedieu de Vabres, Les principes modernes du droit pénal international 
(Paris, 1928), p. 277. 

88 Pasquale Fiore, Traité de droit pénal international et de l’extradition (Paris, 1880, 
French translation by F. Antoine), Vol. II, p. 592. 

84 Franz von Liszt, Lehrbuch des deutschen Strafrechts (18th ed., Berlin, 1911), p. 115. 
5 Harvard Research Draft, loc. cit., pp. 112 ff. 
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$0 Heinrich Lammasch, Auslieferungspflicht wnd Asylrecht (Leipzig, 1887), p. 254 
7 1 Not stipulated in Art. 13, Italian Penal Code of 1930, but the prohibition of su 
—_ tendering political offenders is contained in practically all extradition treaties to which 
Italy is a party. No prohibition is contained in the law of the Soviet Union, See Law 
of Oct. 31, 1924, Art. 16, Sobraniye Zakonov i Rasporashenii, Dec. 6, 1924, pp. 16 ff 
Bee also T. A. Taracouzio, ‘‘ International Cooperation of the U.S.S.R. in Legal Matters,’’ 
E this Journa, Vol. 31 (1937), pp. 55 ff. But compare Art. 129 of the Soviet Constitution 
| of 1936 which promises asylum to ‘‘foreign citizens persecuted for defending the inter 
oe )ests of the toilers, or for their scientific activities, or for their struggle for national 
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mains undefined. Only the German Extradition Act of 1929 attempts a 


definition : 


Political acts are punishable offenses aimed directly (unmittelbar) at 
the existence or the security of the state, against the head or a mem- 
ber of the government, against an institution or a corporation estab- 
lished by the constitution, against the rights of citizens in electing or 
voting, or against the good relations with foreign states.*® 


But on the other hand a British Chief Justice, Lord Denman, voiced the 
prevailing opinion in a leading case: 


I do not think it necessary or desirable that we should attempt to put 
into language in the shape of an exhaustive definition, exactly the 
whole state of things, or every state of things, which might bring a 
particular case within the description of an offense of a political 
character.*? 


The reluctance of the states to define precisely the nature and scope of 
the political offense is understandable in view of the rapidly changing 
political picture in the world, and the unforseeable nature of future po- 
litical combat methods. Moreover the states, while trying to present a 
picture of absolute impartiality, actually often differentiate between po- 
litical régimes which they consider oppressive, and those which they find 
similar to their own.*® Practically all extradition treaties, therefore, merely 
contain a provision prohibiting extradition for political crimes without at- 


tempting any definition. 

Not only is the fugitive protected against extradition when charged with 
a purely political crime,** but also when charged with a so-called relative 
political offense, 7.¢e., an offense constituting both a common crime and a 
political act.*° 


36 Act of Dec. 23, 1929, Reichsgesetzblatt, 1929, Vol. I, Pt. I, p. 239. 
87 In re Castioni, [1891] 1 Q.B. 149. 

88 Compare for instance the opinions of the Swiss Federal Tribunal in the cases of 
Kerreselidze and Magaloff, Entscheidungen (1907), Vol. 33 (1), p. 169, and Jaffai, 
Entscheidungen (1901), Vol. 27 (1), p. 52. In the former case the court, in refusing 
extradition to Russia, bore in mind the oppressive methods which that government em- 
ployed in Georgia. But in the Jaffai case, the court held that the personal character, 
as well as the manner of governing by the assassinated King Humbert I of Italy was 
such that there could be no possible justification for the crime. See Roger Corbaz, Le 
Crime Politique et la Jurisprudence du Tribunal Fédéral Suisse en matiére d’Extradition 
(Lausanne, 1927), p. 139, note. 

89 An act which renders the perpetrator liable to penal sanction solely because of its 


political character. 

40 Some publicists make a further distinction between the complex crime (délit com- 
plexe), where both the common and the political crimes are committed by the same act, 
and the connected crime (délit connere), consisting of two separate acts connected with 
each other. See Albert Billot, Traité de l’Extradition (Paris, 1874), pp. 104 ff.; Paul 
Bernard, Traité théorique et pratique de l’Extradition (Paris, 1890), Vol. II, p. 272. 
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While the relative political crime has remained as officially undefined *' 
as the purely political deed, the states differ widely as to the connection 
required between political act and common crime in order to put the 
‘‘nolitical’’ stamp on the entire action and render it unextraditable. While 
British and, particularly, American jurisdiction have been satisfied with 
almost any kind of connection between common and political crime,** other 
countries, especially Switzerland,** have insisted on a much more severe 
test. Swiss practice, the most extensive among all countries, demands not 
only that the connection between the two elements of the crime be direct 
and immediate,** but also that the political element should weigh more 
heavily than the common crime.*® Swiss courts have always insisted that 
the means employed in committing a relative political offense must not be 
out of proportion to the desired aim. 


For a common crime to be classed as a predominantly political offense 
it is not enough that it has political motive and object, or that it is 
capable of realizing or furthering that object. The practice of the 
court has always required in addition a certain relationship between 
the objective and the means selected for its realization; a relationship 
of such nature that the idealistic motives connected with the objective 
are strong enough to let the injury or threat to private and personal 
rights appear if not as justified, so at least as excusable.*® 


How does all this affect the case of a fugitive war criminal whose extra- 
dition is demanded? As far ‘as those acts are concerned which in the 
recent Nuernberg trials were termed ‘‘crimes against peace,’’ *” 1.¢., acts 


which led to the outbreak of World War II, there can be little doubt that 
they constitute purely political offenses which, according to the extradition 
laws, treaties and practice of all countries, exclude any possibility of extra- 
dition. Somewhat different is the case of those atrocities which have been 
termed ‘‘crimes against humanity.’’ Insofar as those acts were committed 


41 Here again the German Extradition Act attempts a definition. It is described as an 
act so connected with a purely political offense as to be ‘‘destined to secure, cover or 
conceal (it).’’ Art. 3, See. 1. 

42Case of the Mexican Revolutionists, U. S. Foreign Relations (1880), p. 788; 
Case of Cazo, Moore, op. cit., Vol. I, p. 325; Case of Rudewitz, Hackworth, Digest of 
International Law (Washington, 1940-44), Vol. IV, pp. 49 ff. A particularly feeble 
link appeared in the Lynchhaun case, An Irish-American Victory over Great Britain 
(Indianapolis, 1903), pp. 112 ff. 

48 Sweden is in the same category, having adopted the Swiss system of weighing 
predominance in relative political crimes. Act of June 4, 1913, Art. 7. 

44Case of Kerreselidze and Magaloff, supra; Case of Belenzow, Entscheidungen 
(1906), Vol. 32 (I), p. 531. 

45 Swiss Extradition Act, Art. 10. 

46 Identical wording in the cases of Vogt, Entscheidungen (1924), Vol. 50 (I), p. 249, 
and Kaphengst, Entscheidungen (1930), Vol. 56 (1), p. 457. 

*7 See Charter of the International Military Tribunal, this JourNaL, Supp., Vol. 39 
(1945), p. 258. 
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by subordinate organs and local commanders out of sadism and hatred, or 
for reasons of vengeance and greed, they might well be considered non- 
political and therefore extraditable. But those high officers of government 
who caused these crimes to be committed for a political reason, no matter 
how perverse and repugnant to civilization, would find themselves extradit- 
able according to the laws and treaties of some countries, and unextraditable 
according to those of others. In the majority of states it is stipulated 
that persons accused of political crimes or of offenses connected there- 
with shall not be surrendered.*® Where this principle is not further modi- 
fied, as for instance in the Anglo-American countries,*® a fugitive who 
could prove that his deed was actually connected with a political element 
could not be extradited. Since 1930 some attempts have been made to ex- 
elude so-called ‘‘acts of terrorism’’ from consideration as political offenses 
or acts connected therewith, but only a few countries have adopted these 
rules,®°° and the ambitious attempt of the League of Nations to create a gen- 
eral convention providing, among other things, for the extradition of ter- 
rorists ** did not obtain ratification. 

On the other hand, Swiss law and procedure could allow extradition on 
this count, since the Federal Tribunal might well find that such crimes as 
the extermination of millions of people had a character of such atrocity as 
to be entirely out of proportion to any political purpose which the per- 
petrator might have had in mind.*? 

It would therefore seem that an international court of the Nuernberg type 
would find it extremely difficult to obtain the extradition of a war criminal 
from a neutral state unless that state is prepared to enter into a new 


48 Argentine Extradition Act of Aug. 25, 1885, Art. 3, Sec. 2; Turkish Penal Code, 
Art. 9; British Extradition Act of 1870, Art. 3, Sec. 1; Belgian Extradition Act of Oct. 
1, 1833, Art. 6. 

49 Extradition Treaty between the United States and Great Britain, Dec. 22, 1931 
(U. S. Treaty Series, No. 849), Art. 6. 

50 Especially Rumania, whose policy in this respect was influenced by Professor Ves- 
pasian Pella, one of the prime protagonists of the unification of criminal law and the 
fight against international terrorism. See the Acts of the Conferences for the Unifica- 
tion of Penal Law at Brussels (1930), Paris (1931), Madrid (1933), and Copenhagen 
(1935). See also Radu Meitani, ‘‘L’Ezxtradition dans les nouveaux codes Roumains,’’ 
Revue de Droit International et de Législation Comparée (1937, 3éme série), Vol. 18, 
pp. 34, 50 ff.; and the treaties between Panama-Colombia (1927), 87 L.N.T.S. 410; 
Bulgaria-Spain (1930), 114 L.N.T.S. 43; Italy-Panama (1930), 114 L.N.T.S. 241. 

51 Convention for the Prevention and Punishment of Terrorism, League of Nations, 
Proceedings of the International Conference on the Repression of Terrorism, Geneva, 
Nov. 1-16, 1937 (C.49. M.47. 1938. V.), Art. 8, Sees. 1 and 4. Compare the Report of 
the International Law Association, 35th Report (Warsaw, 1928), p. 32, Art. 7 as 
amended. 

52 Cf. Cases of Jaffai, Belenzow, Vogt, Kaphengst, cited supra; Wassilieff, Entscheid- 
ungen (1908), Vol. 24 (I), p. 549; the French Extradition Act of March 10, 1927, Art. 
5, Sec. 2, par. 2; also Resolutions of the Institute of International Law, Geneva, 1892, 
Annuaire, Vol. 12, p. 182. 
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extradition agreement.®® Yet even that course is denied to such states as 
Sweden and Switzerland which are bound by their own extradition Acts 
and cannot enter into an agreement of that kind without making legislative 
changes. 

Two possible remedies suggest themselves in this situation. The most 
difficult to obtain, but in every respect the most satisfactory, would be to 
have the neutral state participate in the trial by supplying one of the 
members of the bench.** In that way the war criminal would remain 
within the jurisdiction of the neutral state and no extradition would be 
necessary. Moreover, a system in which neutral judges were to play an 
important role would seem vastly superior in every respect to a trial of the 
vanquished by the victors. 

The other remedy is expulsion. As all neutral states are surrounded by 
Allied belligerent nations, this would automatically deliver the fugitive into 
the hands of his judges.** But it should be pointed out emphatically that 
expulsion is a poor and dangerous substitute for extradition. Being a mat- 
ter pertaining solely to the sovereign rights of each state, it deprives the 
fugitive of all protection other than that which the state in its own mag- 
nanimity might choose to grant.°® If expulsion as a substitute for extra- 
dition became a general practice, it would annul with one stroke all the 
progress achieved since 1833 in giving protection to political fugitives.* 
The rule not to deliver up political refugees would then no longer be the 
‘‘one rule, more than any other, (which) has been observed in modern times 


by all independent states, both small and great, of the civilized world,’’ °* 


58 The defense that extradition under such an agreement would constitute an ez post 
facto law would not be successful, since extradition does not imply judicial decision of 
guilt but merely an act of ‘‘ judicial aid’’ to the proper authorities who have jurisdiction 
over the offense in question. 

54 Compare the suggestion made by James W. Garner, ‘‘Punishment of Offenders 
against the Laws and Customs of War,’’ this JouRNAL, Vol. 14 (1920), pp. 70 ff. 

55 Pierre Laval was expelled by Spain (The New York Times, Aug. 1, 1945), and Edda 
Ciano by Switzerland (ibid., Aug. 18, 1945). 

56 Technically there is no ‘‘right of asylum’’ for the fugitive under the law of 
extradition. Only the states have a ‘‘right’’ to accord or refuse extradition according 
to their laws and treaties. But since most states have adopted the procedure by which 
their courts will either decide the question of extradition or at least play an important 
part in that decision, a high degree of protection is actually accorded to fugitives from 
justice, particularly when a political element is involved. 

57 The first law definitely prohibiting extradition for political offenses was enacted by 
Belgium on Oct. 1, 1833. Some writers claim that a French ministerial directive of 
April, 1832, was actually the first such instance, Heinrich Lammasch, Das Recht der 
Auslieferung wegen politischer Verbrechen (Vienna, 1884), p. 35. It has also been 
claimed that such a prohibition was already contained in the constitution of the Duchy 
of Saxony-Meiningen of Aug. 23, 1829, but the evidence does not appear entirely con- 
clusive. See Wolfgang Mettgenberg, ‘‘Das erste Verbot der Auslieferung politischer 
Verbrecher,’’ Zeitschrift fuer Voelkerrecht (1928), Vol. 14, p. 239. 

88 Lord Palmerston in the House of Commons, Feb. 28, 1851, quoted by Lammasch, 
op. cit., p. 42. 
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but would sooner or later become purely a matter of political convenience. 
The temporary benefit of bringing a few war criminals to justice would 
seem to weigh lightly against such a lasting damage. The remedy obviously 
lies in better international extradition treaties and agreements concerning 
the future treatment of war criminals and international terrorists. It 
cannot be found in subterfuges. 

While the situation is difficult for international and inter-Allied authori- 
ties who wish to lay their hands on war criminals, the states who desire to 
bring fugitive war criminals to justice in their own national courts find 
themselves in a rather similar predicament. 

No permanent problem of recognition is involved, as in the case of the 
Allied Control Commission, since normal diplomatic relations are sooner 
or later established between all states. But it is quite likely that neutral 
states might take considerable exception to some of the courts before whom 
war criminals are being tried. A number of Allied and former satellite 
states have chosen to establish special courts for the trial of alleged war 
criminals and collaborationists which, in their summary procedure and 
attitude, appear to conduct ‘‘purges’”’ rather than to extend impartial jus- 
tice. Many of them are quite reminiscent of Roland Freisler’s infamous 
‘*People’s Court’’ of the Hitler régime, and interestingly enough often bear 
the same name. Such courts, operating with varying degrees of political 
bias and inquisitorial mannerisms, have been established in Austria, Bul- 
garia, Czechoslavakia, Hungary, Poland and Yugoslavia.®® Especially no- 
torious appear to be the purge-courts of Bulgaria and Yugoslavia, and no 
neutral state can be expected to remain unconcerned about this peculiar type 
of justice. Particularly Switzerland and Sweden could hardly fail to con- 
sider many of these courts ‘‘special’’ within the meaning of Articles 9 and 
11 of their respective Extradition Acts. 

As neutral states may well object to some of the charges before the Inter- 
national Military Tribunal, because they are neither ec ered by traditional 
international law as they understand it, nor by th:.» own laws, so they 
may equally take exception to some of the charges leveled against war 
criminals and collaborationists in some countries. For instance, the Aus- 
trian law concerning war criminals © lists such flexible offenses as ‘‘war- 
mongering’’ and politically inspired offenses against human dignity, while 
the laws of Yugoslav Macedonia have adopted among other charges the 
erime termed ‘‘failure of public officials to exert themselves in order to 

prevent capitulation of that country in 1941.”’ 
In certain cases a further hurdle may appear in the almost universal 


59 This list is incomplete. 
60 Gesetz weber Kriegsverbrecher, Sec. 1; Verfassungsuebergangsgesetz, adopted by the 
Austrian Cabinet Council, June 26, 1945 (private source). 
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practice of refusing the extradition of nationals.** This would probably 
also occur in the case of citizens of double nationality, provided one of their 
nationalities were that of the requested country.®? Thus, when Yugoslavia 
demanded the extradition of General Roatta as a war criminal, the Italian 
Government refused, and elected to try him in Italy.** 

A further problem may also occur in the case of conflicting requisitions 
from several states, which would occur frequently with regard to war 
criminals, whose nefarious activities have caused damage in several coun- 
tries but who are perhaps not important enough to be tried before an inter- 
national court. A case of this kind involved the former Italian Governor of 
Dalmatia, Bastianini, whose extradition was demanded from Switzerland by 
both Italy and Yugoslavia.** In this respect the practice of states differs 
considerably. Some apply the rule of ‘‘first come, first served,’’ ®* while 
others extradite to the country in which the gravest crime has been com- 
mitted.®® 


Under present legal conditions it is almost impossible to obtain the extra- 


61 The overwhelming majority of nations prohibit the extradition of their nationals 
outright. Only Great Britain has consistently agreed to surrender them. Regina v. 
Nillins, [1884] 53 L.J.M.C. 157; Rex v. Godfrey, [1923] 1 K.B. 24. The United States 
has sometimes extradited nationals when in the opinion of the courts the treaty in 
question warranted it. Charlton v. Kelly, 229 U. S. 447 (1912). But the majority of 
treaties entered into by the United States contain the provision that the contracting 
parties shall not be bound to give up their nationals. This has been interpreted by the 
U. S. Supreme Court as withholding authority from the Executive to surrender a citizen. 
Valentine v. U. S. ex rel. Neidecker, 299 U. S. 5 (1936). This interpretation is to be 
regretted and has been widely opposed. See James W. Garner, ‘‘Non-Extradition of 
American Citizens—the Neidecker Case,’’ this JOURNAL, Vol. 30 (1936), p. 480. Fora 
comprehensive treatment of the whole subject, see Robert W. Rafuse, The Extradition of 
Nationals (Urbana, 1939). 

62 Resolution of the Hungarian Ministry of Justice, Annual Digest, 1925/26, No. 228. 
Even when nationality has been acquired after the commission of the crime, no extradition 
can be granted. In re D.G.D., Court of Thrace, Greece, Annual Digest, 1933/34, No. 
141. Particularly objectionable appears to be a decision of the Greek Areopagus in 
1929, which ruled that an Albanian national of Hellenic blood could not be surrendered, 
as he was included in the term ‘‘national.’’ Albania National Case, Annual Digest, 
1929/30, No. 178. 

68 The New York Times, Nov. 17, 19, 1944. 

64 Ibid., Oct. 5, 1945. 

65 Art. 10, Treaty between Great Britain and the United States (1931), U. S. Treaty 
Series, No. 849. 

% Art. 14, Sec. 2, Swiss Extradition Act. But due consideration will also be given 
to the nationality of the accused. A number of treaties provide that in the case of con- 
flicting requisitions, the requested state is free to choose. Treaty between United States 
and Germany, July 12, 1930, 119 L.N.T.S. 247. If the conflicting requisitions concern 
the same act, preference is usually given to the country in which the crime was committed. 
Art. 7, Seventh International Conference of American States, Convention of Montevideo, 
Dec. 26, 1933; Harvard Research Draft, Appendix III, p. 290. 
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dition of a fugitive war criminal from a neutral state,°’ even if the neutral 
wishes to co-operate, unless resort is taken to dangerous subterfuges, such 
as expulsion. The uncertainty about the term ‘‘war criminal”’ in inter- 
national law is thus fully reflected in the law of extradition with regard to 
those types of offenders. A lasting remedy can only be found in inter- 
national conventions defining and establishing in law the character of war 
crimes and settling the question of extradition. 

A further hope lies in the possible creation of an international criminal 
court to which the requested neutral would be a party, not only because the 
irksome question of extradition would be obviated, but also because a state 
which may hesitate to deliver an officer of a vanquished state to the courts 
of the victors, would feel fewer qualms in seeing justice administered by an 
impartial international tribunal of which the neutral state would be a 
member. It is therefore perhaps not entirely visionary to hope that the 
work so promisingly begun by the League of Nations ** may be continued 
and concluded under the auspices of the United Nations.® 


67 The surrender by Sweden to the Soviet Union of numerous Baltic nationals (The 
New York Times, Jan. 18, 1946) did not constitute extradition, as the fugitives were, 
at least at the time of their surrender, not charged with any crimes. 

68 Convehtion for the Creation of an International Criminal Court, Proceedings of the 
International Conference on the Repression of Terrorism, cited supra, note 51. 

69 See Art. 13, Charter of the United Nations; also report of 2nd Session of United 
Nations International Law Commission, this JouRNAL, Supp., Vol. 44 (1950), p. 134, 
and not thereon by Yuen-li Liang, below, p. 524. 
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NOTES ON LEGAL QUESTIONS CONCERNING 
THE UNITED NATIONS 


By LIANG * 


THE SECOND SESSION OF THE INTERNATIONAL LAW COMMISSION: 
REVIEW OF ITS WORK BY THE GENERAL ASSEMBLY! 


The International Law Commission held its second session at Geneva 
from June 5 to July 29, 1950. In the course of forty-three meetings, it 
completed its study of the following three items on its agenda: (1) ways 
and means for making the evidence of customary international law more 
readily available; (2) formulation of the principles of international law 
recognized in the Charter of the Niirnberg Tribunal and in the Judgment 
of the Tribunal; (3) desirability and possibility of establishing an inter- 
national judicial organ for the trial of persons charged with genocide or 
other crimes over which jurisdiction will be conferred upon that organ by 
international conventions. The Commission also considered reports sub- 
mitted by special rapporteurs on four other subjects, namely: (1) prepara- 
tion of a draft code of offenses against the peace and security of mankind; 
(2) law of treaties; (3) régime of the high seas; (4) arbitral procedure. 
After a preliminary discussion of these reports, the special rapporteurs 
were requested to continue their work on the subjects and to present further 
reports at the next session. The actions (including some of an adminis- 
trative character) taken by the Commission were set forth in a report to 
the General Assembly.? 

At the fifth session of the General Assembly in 1950 the report of the 
International Law Commission was discussed at length in the Sixth Com- 
mittee. Upon the recommendation of the Sixth Committee, the General 
Assembly adopted six resolutions*® regarding the report. Three of the 
resolutions contain decisions concerning the organization and functioning 


*Director, Division for the Development and Codification of International Law, 
United Nations Secretariat. Acknowledgment is made to Mr. G. Sandberg, Legal 
Counsellor of the Legal Department of the United Nations Secretariat, for assistance in 
the preparation of this note. 

1A note on the review by the General Assembly of the work of the first session of the 
International Law Commission has been published in this JourNAL, Vol. 44 (1950), pp. 
527-542, 

2 Report of the International Law Commission Covering Its Second Session, June 5— 
July 29, 1950, General Assembly, 5th Sess., Official Records, Supp. No. 12 (A/1316); 
this JourNaL, Supp., Vol. 44 (1950), pp. 105-148. 

®General Assembly resolutions 484 (V), 485 (V), 486 (V), 487 (V), 488 (V) and 
489 (V), adopted on Dee. 12, 1950. See Resolutions adopted by the General Assembly 
during the period Sept. 19 to Dec. 15, 1950, General Assembly, 5th Sess., Official 
Records, Supp. No. 20 (A/1775), pp. 76-78. 


509 


510 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of the International Law Commission (review by the International Law 
Commission of its Statute, subsistence allowance for the members, and ex- 
tension by two years of the term of office of the present members), while the 
other three resolutions deal with the above-mentioned subjects on which 
final action was taken by the International Law Commission at its second 
session. The present note will be confined to these latter subjects.‘ 


I. Ways AND MEANS FoR MAKING THE EVIDENCE OF CUSTOMARY 
INTERNATIONAL LAw More Reapity AVAILABLE 


This subject was taken up by the International Law Commission in pur- 
suance of Article 24 of its Statute which provides: 

The Commission shall consider ways and means for making the 
evidence of customary international law more readily available, such 
as the collection and publication of documents concerning State prac- 
tice and of the decisions of national and international courts on ques- 
tions of international law, and shall make a report to the General 
Assembly on this matter.° 


At its first session, the International Law Commission discussed the 
question on the basis of a memorandum submitted by the Secretary Gen- 
eral,® and thereafter invited its chairman, Mr. Manley O. Hudson, to pre- 
pare a working paper on the subject. This working paper was studied 
by the Commission at its second session and became, with slight changes, 
Part II of the Commission’s report to the General Assembly.’ 

In the Sixth Committee attention was mainly given to the practical 
recommendations submitted by the Commission in this part of its report, 
but in the course of the discussion some questions of a theoretical char- 
acter were also touched upon. 

The International Law Commission had not found it necessary, for its 
present purpose, to give a precise definition of customary international 
law. The Commission had, however, included in its report a few observa- 
tions on the ‘‘scope of customary international law,’’ and some of its 
statements in that connection gave rise to criticism. In paragraph 29 
of the report, it was suggested that ‘‘the differentiation between conven- 
tional international law and customary international law ought not to be 
too rigidly insisted upon.’’ And the paragraph continued: 

A principle or rule of customary international law may be em- 
bodied in a bipartite or multipartite agreement so as to have, within 


the stated limits, conventional force for the States parties to the 
agreement so long as the agreement is in force; yet it would continue 


4The four topics which were referred back by the International Law Commission t0 
the special rapporteurs were not discussed at the fifth session of the General Assembly. 

5'U.N. Doc. A/CN.4/4, p. 7; this JourNaL, Supp., Vol. 42 (1948), p. 7. 

6U.N. Doc. A/CN.4/6. 

7 Report of the Commission on Its Second Session, U.N. Doe. A/1316, pp. 4-10; this 
JOURNAL, Supp., Vol. 44 (1950), pp. 111-125. 
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to be binding as a principle or rule of customary international law 
for other States. Indeed, not infrequently conventional formulation 
by certain States of a practice also followed by other States is relied 
upon in efforts to establish the existence of a rule of customary inter- 
national law. Even multipartite conventions signed but not brought 
into force are frequently regarded as having value as evidence of 
customary international law. For present purposes, therefore, the 
Commission deems it proper to take some account of the availability 
of the materials of conventional international law in connexion with 
its consideration of ways and means for making the evidence of cus- 
tomary international law more readily available.’ 


While no objection was raised in the Sixth Committee to considering, 
as a matter of practical convenience, the availability also of materials of 
conventional international law, some representatives took exception to the 
theoretical views expressed in paragraph 29 concerning the relation be- 
tween conventional and customary international law. The representative 
of Israel contended that the Commission had failed to draw the full con- 
clusions of its statement that a rule of customary international law em- 
bodied in an agreement between states continued to be binding on non- 
contracting states after the expiration of the agreement. The full con- 
clusion would be that the rule, as customary law, continues to be binding 
also on the contracting states despite the fact that the agreement has 
lapsed. When this logical conclusion was drawn, ‘‘it was easy,’’ he 
said, ‘‘to see the dangerous implications of such sweeping statements.’’ ® 
The Israeli representative further criticized the Commission’s view that 
multipartite conventions which have been signed but not brought into 
force are frequently regarded as having value as evidence of customary 
international law. He found the statement misleading and referred, in 
refutation, to the example of the unratified London Declaration of 1909 
concerning the Laws of Maritime War. In 1916 the Privy Council in the 
prize case of The Hakan, and, in 1940, the British Government in connec- 
tion with the Asama Maru incident, had denied the validity of the Declara- 
tion as an international instrument or as authority.?° 

The representative of Peru also considered that the International Law 
Commission had gone too far in assimilating conventional and customary 
international law. He declared that ‘‘in view of the position taken by 
the International Law Commission in paragraph 29 of its report, it was 
necessary for the Sixth Committee to agree on precise principles concern- 
ing that important question,’’ and he indicated what, in his opinion, should 
be the general trend of these principles by saying that ‘‘the distinction 
between conventional international law and customary international law 
should be emphasized.’’ ™ 


8U.N. Doc. A/1316, p. 4; this JouRNAL, Supp., Vol. 44 (1950), pp. 112-113. 
®General Assembly, 5th Sess., Official Records, Sixth Committee, p. 122. 
10 Ibid., pp. 121-122. 11 Ibid., p. 129. 
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Another statement of the International Law Commission regarding the 
‘scope of customary international law’’ which drew critical comment in 
the Sixth Committee is contained in paragraph 30 of the report which 


reads: 


Article 24 of the Statute of the Commission seems to depart from 
the classification in Article 38 of the Statute of the [International | 
Court [of Justice], by including judicial decisions on questions of in- 
ternational law among the evidences of customary international law. 
The departure may be defended logically, however, for such decisions, 
particularly those by international courts, may formulate and apply 
principles and rules of customary international law. Moreover, the 
practice of a State may be indicated by the decisions of its national 
courts.” 


In the opinion of the representatives of India and of France, this para- 
graph gave an erroneous interpretation to Article 38 of the Statute of the 
International Court of Justice, in that it seemed to imply that this article 
did not include judicial decisions on questions of international law among 
the evidence of customary international law. The representative of India 
said that the fact that Article 38 referred to international custom and 
juridical decisions in different subparagraphs did not mean that the Court 
was not required to treat judicial decisions as evidence of customary inter- 
national law. International custom was not the same as customary inter- 
national law; it could serve as evidence of such law, but so could judicial 
decisions which were based on treaties, rules of customary international law 
or general principles of law recognized by civilized nations.** 

The representative of France observed that Article 38 


enumerated the different sources of international law, listing first the 
three categories of sources which really created law—conventions, cus- 
tom and generally recognized principles of law—and then the sub- 
sidiary sources such as judicial decisions and teachings of the most 
outstanding publicists of the nations.** 


In his opinion there was therefore ‘‘no inconsistency between that classi- 
fication and Article 24 of the Commission’s Statute.’’ 

The majority of the representatives did not consider it necessary for the 
Sixth Committee to take any definite position with respect to these disputed 
questions. The practical task of finding ways and means for making the 
evidence of customary international law more readily available could be ac- 


12 U.N. Doe. A/1316, pp. 4-5; this JouRNAL, Supp., Vol. 44 (1950), p. 113. 
13 General Assembly, 5th Sess., Official Records, Sixth Committee, p. 119. 
14 Ibid., p. 120. He also noted that in the French text of Art. 38 the words moyen 
auxiliaire, being in the singular, seemed to refer only to doctrine des publicistes and not 
to décisions judiciaires. He thereby apparently implied that it could be argued that 
Art. 38 listed judicial decisions as a principal source of law and considered teachings of 
publicists only as a subsidiary source. 15 [bid. 
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complished without a previous agreement on a precise definition of cus- 
tomary international law or on the solution of similar theoretical problems. 
In its report to the General Assembly, the Sixth Committee therefore stated 
that 


Decisions by the Sixth Committee on the practical recommendations 
put forward by the International Law Commission in part II of its re- 
port should, therefore, not be taken to imply approval of statements of 
a theoretical or general character made by the Commission in this 
connexion.*® 


The practical recommendations submitted by the International Law Com- 
mission in paragraphs 90-94 of its report,’? were on the whole favorably 
received in the Sixth Committee. It was, however, felt that the financial 
and administrative implications of this program of work needed clarifica- 
tion. The Sixth Committee therefore proposed that the General Assembly 
should invite the Secretary General to consider and report to it upon the 
recommendations contained in paragraphs 90, 91 and 93 of the report of 
the International Law Commission in the light of the discussion held and 
the suggestions made thereon in the Sixth Committee. This proposal was 
accepted by the General Assembly.** 

Paragraphs 90, 91 and 93 of the report of the International Law Commis- 
sion contain the following recommendations: 


(1) That the widest possible distribution be made of publications 
relating to international law issued by organs of the United Nations, 
particularly the Reports and other publications of the International 
Court of Justice, the United Nations Treaty Series and the Reports of 
International Arbitral Awards ; 


(2) That the General Assembly should authorize the Secretariat to 
prepare and issue: 


(a) a Juridical Yearbook; 

(b) a Legislative Series containing the texts of current national 
legislation on matters of international interest; 

(c) a collection of the constitutions of all States; 

(d) a list of the publications issued by the Governments of all 
States containing the texts of treaties concluded by them, 
supplemented by a list of the principal collections of treaty 
texts published under private auspices; 

(e) a consolidated index of the League of Nations Treaty Series; 

(f) occasional index volumes of the United Nations Treaty Series; 

(g) a répertoire of the practice of the organization of the United 
Nations with regard to questions of international law; 

(h) additional series of the Reports of International Arbitral 
Awards. 


16 U.N. Doe. A/1639, p. 7. 
17U.N. Doc. A/1316, p. 10; this JourNAL, Supp., Vol. 44 (1950), pp. 124-125. 
18 General Assembly resolution 487 (V) of Dee. 12, 1950. 
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(3) That the General Assembly should call to the attention of Gov- 
ernments the desirability of their publishing digests of their diplomatic 
correspondence and other materials relating to international law. 


The recommendations made in paragraphs 92 and 94 were not among 
those referred to the Secretary General for consideration and report. It 
was considered that the suggestion contained in paragraph 92 that the 
Registry of the International Court of Justice should publish occasional 
digests of the Court’s Reports was superfluous as such digests were already 
published in the Court’s Yearbook. The recommendation in paragraph 94 
that the General Assembly should give consideration to the desirability of 
an international convention concerning -the general exchange of official pub- 
lications relating to international law and international relations was sup- 
ported by several representatives in the Sixth Committee, but the majority 
view was that the question was not yet ripe for decision.’® 


II. FoRMULATION OF THE Ni'RNBERG PRINCIPLES 


On December 11, 1946, the General Assembly adopted resolution 95 (1) 
by which it affirmed the principles of international law recognized by the 
Charter and Judgment of the International Military Tribunal at Nurnberg, 
established by an agreement between France, the Soviet Union, the United 
Kingdom and the United States, signed on August 8, 1945. By its resolu- 
tion 177 (II) of November 21, 1947, the General Assembly directed the 
International Law Commission (a) to formulate these principles (the so- 
called Niirnberg principles), and (b) to prepare a draft code of offenses 
against the peace and security of mankind, indicating clearly the place to 
be accorded therein to the said principles.*° 

At its first session in 1949, the International Law Commission undertook 
a preliminary consideration of these two closely interrelated questions and 
appointed Mr. J. Spiropoulos rapporteur for both of them. Mr. Spiro- 
poulos submitted separate reports on the two subjects at the Commission’s 
second session in 1950. On the basis of his report on the Niirnberg prin- 
ciples,2? the Commission formulated these principles and submitted its 
formulation in Part III of its report to the General Assembly.** The Com- 
mission also made substantial progress in its work on the draft code as set 
forth in Part V of its report.** 
19 Report of the Sixth Committee, U.N. Doe. A/1639, pp. 7-8. 
20 For the history of these General Assembly resolutions, see the memorandum of the 
Secretary General, entitled ‘‘The Charter and Judgment of the Niirnberg Tribunal; 
History and Analysis’’ (U.N. Doe. A/CN.4/5), pp. 11-33. The charter and the judg- 
ment of the Niirnberg Tribunal are included in Vol. I of the official record of the 
Niirnberg trial published under the title ‘‘Trial of the Major War Criminals before 
the International Military Tribunal, Niirnberg, 14 November 1945-1 October 1946.’’ 

21 U.N. Doe. A/CN.4/22. 

22 U.N. Doe. A/1316, pp. 11-14; this JournaL, Supp., Vol. 44 (1950), pp. 125-134. 
28 Ibid., pp. 17, 137-139, respectively. 
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The discussion in the Sixth Committee revealed a wide divergence of 
views regarding the principles formulated by the Commission. Contradic- 
tory opinions were expressed on nearly every important issue raised in the 
course of the debates. Within the limits of this note it is not possible to 
vive a full picture of these prolonged and complicated discussions, but 
some of the more significant problems and opinions will be reviewed below. 


A. LEGAL CHARACTER OF THE NURNBERG PRINCIPLES AND EFFECT OF THE 
GENERAL ASSEMBLY’S AFFIRMATION OF THE PRINCIPLES 


In its judgment the Niirnberg Tribunal made the general statement that 
its charter was the expression of international law existing at the time of its 
creation and was to that extent itself a contribution to international law.** 
The Tribunal also presented specific legal arguments for the purpose of 
showing that aggression and war crimes were already crimes under interna- 
tional law at the outbreak of the second World War.” 

The International Law Commission did not express any opinion on the 
legal character of the Niirnberg principles, as it considered that its task 
was merely to formulate them.*® 

In the Sixth Committee several representatives strongly supported the 
opinion of the Niirnberg Tribunal that its charter was based on already 
existing international law. According to the representative of France, ‘‘the 
charter and judgment of Niirnberg had created no new international law, 
but had merely embodied already accepted principles, or principles already 
implicit in the conduct of States.’’*" This view had, in his opinion, been 
tacitly accepted by the General Assembly which had affirmed the principles 
of international law recognized by the Charter of Niirnberg, not the prin- 
ciples laid down by that charter.**> The representative of Israel also found it 
“obvious that the recognition of principles logically implied that they had 
existed previously.’’ 2° Similarly the Yugoslav representative declared that 
the legal principles stated in the Charter and Judgment of Niirnberg ‘‘had 
already been an integral part of international law at the time.’’*° The 
same trend of thought was also discernible in the speeches of the Soviet, 
Polish and Czechoslovak representatives.** 

The contrary view was emphatically expressed by the representative of 
Mexico. In his opinion ‘‘there was no doubt that the charter and judgment 
created new concepts in the field of international criminal law, some of 


which were in contradiction with the rules and principles prevailing prior 


*4 Trial of the Major War Criminals, Vol. I, p. 218; this JourNaL, Vol. 41 (1947), 
p. 216, 

*> Trial of the Major War Criminals, Vol. I, pp. 219-222 and 253-254. 

*®U.N. Doc. A/1316, p. 11; this JournaL, Supp., Vol. 44 (1950), pp. 125-126. 

*7General Assembly, 5th Sess., Official Records, Sixth Committee, p. 169. 

*8 Ibid., p. 170. 29 Ibid., p. 175. 30 I[bid., p. 150. 

51 Ibid., pp. 156, 177 and 187, respectively. 
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to the time that they were proclaimed,’’ and he added that ‘‘the fact that 
the General Assembly . . . had affirmed the Niirnberg principles did not 
prove that they had already been established as recognized principles of 
international law.’’** The representative of Argentina emphasized that 
the General Assembly ‘‘had merely confirmed the principles of international 
law recognized in the charter and judgment of Niirnberg’’ and drew the 
conclusion that the General Assembly ‘‘had not confirmed all the principles 
acknowledged at Niirnberg.’’ ** 

The representative of Pakistan took a similar stand. He thought it 
doubtful whether the charter merely codified existing international law, 
and contended moreover that the discussions in the Sixth Committee and in 
the plenary meetings of the General Assembly in 1946 clearly showed that 
‘‘neither the (Sixth) Committee nor the (General) Assembly had decided 
what principles of the charter and judgment of the Nirnberg Tribunal 
should be formulated.’’ In any case he considered that ‘‘the affirmation of 
the prine ples of the Niirnberg charter and of the judgment of the Niirn- 
berg Tribunal by the General Assembly could not result in the incorporation 
of those ; rinciples in international law.’’ ** 

The Netherlands representative also doubted that all the Niirnberg prin- 
ciples were international law. In his opinion, the ‘‘fundamental Nurnberg 
principles were not questioned,’’ but he thought that ‘‘the charter had 
been drafted in haste’’ and that ‘‘some of its provisions had later proved 
inadequate.’’** The arguments put forth by the Tribunal had not con- 
vineed him that aggression was an international crime in 1939. 

The representative of the United Kingdom was inclined to agree with the 
Netherlands representative that it was extremely doubtful whether in 1939 
aggressive war had constituted per se a crime under international penal 
law. The same was true with regard to crimes against humanity. And he 
went on to state more generally : ‘‘The Niirnberg principles owed their ex- 
istence as recognized principles of international law to the fact that they 
were embodied in the Nirnberg charter itself and not to any prior ac- 
ceptance.’’** As these statements seemed to imply that in his opinion the 
Charter of the Niirnberg Tribunal went beyond the international law ex- 
isting at the time of its creation, he later made the following clarifying 
declaration : 


Some representatives thought that he had questioned the validity of 
the charter of Niirnberg and that he allowed it to be understood that 
the victor had laid down the law for the vanquished. He had never 
upheld such a theory. He had merely stated that he was not certail 
whether, before the war—that is to say in 1939 and not in 1945—some 
concepts had formed a definite part of international law. . . . In his 
view, what had happened was that, between 1939 and 1945, concepts of 


32 Ibid., p. 145. 83 Ibid., p. 166. 84 Ibid., p. 174. 
35 Ibid., p. 137. 36 Ibid., p. 143. 
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aggressive wars and offences against peace and humanity which had 
hitherto existed only as concepts, had become definite rules of law ac- 
cepted by all civilized nations. The charter and judgment of Niirnberg 
were based on those rules and he had never wished to imply that these 
instruments had no juridical foundation.*’ 


The United Kingdom representative thus came finally to confirm the 
opinion of the Tribunal that its charter expressed existing international law. 
At the same time, he attributed great importance to the General Assembly’s 
affirmation of the Niirnberg principles. He said in that connection: 


Whatever views might be taken about the situation before the charter 
of Nurnberg, the existing position was perfectly clear and no one 
doubted that the Niirnberg principles had become recognized principles 
of international law. The affirmation by the General Assembly was 
sufficient to make them so, as far as the Member States of the United 
Nations were concerned.*® 


B. TERMS OF REFERENCE OF THE COMMISSION 


At its first session in 1949 the International Law Commission took two 
important decisions by which it interpreted its terms of reference and de- 
termined the scope of its task with respect to the Niirnberg principles. In 
the first place, the Commission came to the conclusion—as has been men- 
tioned above—that since the Niirnberg principles had been affirmed by the 
General Assembly in resolution 95 (I) of December 11, 1946, the task of 
the Commission was not to express any appreciation of these principles but 


merely to formulate them.*® Secondly, the Commission decided that its 
mandate was to formulate these principles only and not the general prin- 
ciples of international law underlying the Charter and Judgment of Niirn- 
berg. The terms of reference were again discussed at the second session 
and the sense of the Commission was that it should adhere to the previous 
decisions.*° 

In the Sixth Committee, the representative of France sharply criticized 
the International Law Commission’s interpretation of its terms of reference. 
He asserted that it had been the Commission’s duty to determine the 
juridical character of the Niirnberg principles.*t Thereby he did not mean, 
however, that the Commission ought to have exercised an independent 
judgment in the matter and should have submitted to the General Assembly 
a legal opinion on the question whether or not the Niirnberg principles were 
principles of international law. In a later statement he declared that the 
French Delegation 


87 Ibid., p. 181. 88 Ibid., p. 143. 

89 Report on the First Session (U.N. Doc. A/925), p. 4; this Journat, Supp., Vol. 
44 (1950), p. 9. 

#0 Report on the Second Session, U.N. Doc. A/1316, p. 11; this JourNaL, Supp., Vol. 
44 (1950), pp. 125-126. 

*1General Assembly, 5th Sess., Official Records, Sixth Committee, p. 141. 
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was not asking that the International Law Commission should con- 
sider the principles of the charter and judgment of Nurnberg to see 
if they constituted principles of existing international law, because that 
question had already been decided in the affirmative. His delegation 
had simply asked that the study and formulation of the principles con- 
tained in the charter should be exhaustively pursued.*? 


His opinion seems therefore to have been that the International Law 
Commission should have expressly stated that the Niirnberg principles 
were firmly based on already existing principles of international law and 
that the Commission should thereafter have proceeded to formulate all 


these principles, not only the principles of the charter and judgment but 
also the underlying, wider principles of international law. He said: ‘ 
The task entrusted to the Commission had not been to provide his- 
torical commentaries on the charter and judgment, or to throw some 
light on separate points contained therein, but to establish the under- 
lying principles with a view to assisting the future development of ( 
international penal law.** 

The representative of Argentina also criticized the International Law Cr 
Commission for its failure to express any appreciation of the Niirnberg m 
principles as principles of international law. His reasons were, however, a 
quite different from those of the French representative. As has been ne 
indicated above, the representative of Argentina considered that the Gen- in 
eral Assembly had affirmed only those principles contained in the Charter let 
and Judgment of the Niirnberg Tribunal which were principles of inter- re 
national law. In his opinion the International Law Commission should pr 
therefore have examined the Niirnberg principles from that point of view pli 
and ascertained to what extent they were founded in international law.“ Wi 

The Netherlands representative held that the International Law Commis- lay 
sion, instead of reproducing a number of concrete provisions from the 
charter, should have limited its formulation to a few fundamental and very cla 
general principles.*® His view on the matter of method was obviously tha 
strongly influenced by the fact that he had serious objections against some uni 
of the provisions in the charter. wo 

The Commission’s interpretation of its terms of reference was, however, tha 
supported by the majority of delegations.*® They felt that the Interna- tric 
tional Law Commission had acted wisely and in conformity with the in- spo 
structions given by the General Assembly when it had confined itself to a was 
mere formulation of the Niirnberg principles without expressing a view on §& Jur: 
the legal character of these principles. In their opinion, the Commission as ¢ 

42 Ibid., p. 170. 43 Ibid., p. 141. 44 Ibid., p. 166. 45 Ibid., p. 137. — 

46 E.g., Afghanistan, ibid., (p. 189), Australia (p. 169), Brazil (p. 132), China (p. 47 
164), Czechoslovakia (p. 187), Greece (p. 152), Iran (p. 160), Mexico (p. 145), Soviet 44 ( 


Union (p. 156), Syria (p. 159), United Kingdom (pp. 143-144), Uruguay (p. 154), and 
Venezuela (p. 165). 
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had also been correct in assuming that its task was to formulate the prin- 
ciples contained in the charter and judgment, not the underlying general 
principles of international law. 

On one point there was no opposition in the Sixth Committee against the 
interpretation placed by the International Law Commission on its terms 
of reference. The Commission had stated in Part V of its report that, in 
its opinion, resolution 177 (II) did not preclude it from suggesting modifi- 
cation or development of the Niirnberg principles for the purpose of their 
incorporation in the draft code of offenses against the peace and security of 
mankind.*7 The sense of the Sixth Committee was unmistakably that the 
International Law Commission should be allowed the greatest freedom of 
action in this respect. 


C. FORMULATION OF PARTICULAR PRINCIPLES 
(a) Principles I and IT 


Principle I that ‘‘Any person who commits an act which constitutes a 
crime under international law is responsible therefor and liable to punish- 
ment,’’ and Principle II that ‘‘The fact that internal law does not impose 
a penalty for an act which constitutes a crime under international law does 
not relieve the person who committed the act from responsibility under 
international law,’’ raised the two fundamental and closely connected prob- 
lems regarding the position of the individual in international law and the 
relation between internal and international law. In its commentary to the 
principles, the International Law Commission had declared that they im- 
plied first that international law may impose duties on individuals directly 
without any interposition of internal law, and, secondly, that international 
law held supremacy over internal law.** 

In the Sixth Committee the representative of the United Kingdom de- 
clared that his delegation was skeptical about the ‘‘fashionable theory’’ 
that the individual as well as the state could be held directly responsible 
under international law. In his opinion international law was and always 
would be essentially concerned with the relations between states. He agreed 
that individuals who committed crimes under international law should be 
tried and punished, but thought that the theory of the international re- 
sponsibility of the individual was unnecessary for that purpose. All that 
was necessary was that the states admit that the individuals under their 
jurisdiction would be subject to punishment for certain acts recognized 
as crimes under international law.*® His view was shared by several other 
representatives, among them those of Argentina,®® Czechoslovakia,®* and 


47 Report on the Second Session, U.N. Doe. A/1316, p. 17; this JournaL, Supp., Vol. 
44 (1950), p. 138. 48 Ibid., pp. 11-12, and 127, respectively. 

49 General Assembly, 5th Sess., Official Records, Sixth Committee, pp. 144-145. 

50 Ibid., p. 167. 51 Tbid., p. 187. 
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Venezuela.*? The Belgian delegate also agreed, and warned that ‘‘the first 
principle formulated by the International Law Commission should not lead 
to the disregard of the habitual machinery for the performance of treaties.”’ 
He was convinced that ‘‘international conventions imposed obligations on 
the individual only after they had come into effect and had thus become 
an integral part of national law.’’ ** 

The contrary view was defended by the representative of Brazil. In his 
opinion, the concept of individual responsibility was essential in interna- 
tional criminal law. This principle must be recognized or ‘‘all hope must 
be abandoned for organizing international punishment of certain acts com- 
mitted by individuals.’’°* Supported by the representative of Uruguay,” 
he protested against the characterization as a passing fashion of a theory 
which had been adopted by many eminent jurists.°® The representatives 
of France,*’ and of Israel ** also supported the recognition of the respon- 
sibility of the individual under international criminal law. 

Several representatives declared that they could not accept the idea 
of the supremacy of international over national law. The representative 
of Egypt pointed out that it was in contradiction with the constitutions of 
many states.°® The Belgian representative feared that ‘‘in the completely 
general form in which the International Law Commission had stated it”’ 
the principle might ‘‘lead to very serious practical difficulties.’’*° The 
representative of Peru said that ‘‘the principle of the supremacy of inter- 
national law was only one doctrine amongst many,’’ *' while the Argentine 
representative contended that the said principle ‘‘had not yet been recog- 
nized as a principle of positive international law,’’ and declared that it was 
not acceptable to his government.®*? A similar reservation was made by the 
representative of the Dominican Republic.” 


(b) Principle III 


In Principle III, based on Article 7 of the Niirnberg Charter, the Inter- 
national Law Commission had formulated the important rule that a perpe- 
trator of an international crime is not relieved from responsibility under 
international law on the ground that he acted as Head of State or responsible 
government official. The principle refuted the theory, relied on by the 
defendants in the Niirnberg trial, that individuals are not responsible for 
‘acts of State,’’ i.e., acts which they committed in their capacity of state 
organs. The main idea embodied in the principle was not seriously chal- 
lenged in the Sixth Committee. In its formulation, the International Law 
Commission had, however, departed from Article 7 of the charter in one 
respect. Article 7 said that the official position of the defendant should 


52 Ibid., p. 165. 53 Ibid., p. 162. 54 Ibid., p. 133. 55 Ibid., p. 155. 
56 Ibid., p. 145. 57 Ibid., p. 142. 58 Ibid., p. 175. 59 Ibid., p. 156. 
60 Ibid., p. 162. 61 Ibid., p. 146. 62 Ibid., p. 167. 63 Ibid., p. 161. 
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not even be a ground for the mitigation of punishment.** The latter pro- 
vision had been left out by the Commission and this omission was criticized 
by certain delegations, among them those of Belgium ** and The Nether- 
lands.*® 


(c) Principle IV 


In its formulation of Principle IV regarding the effect of superior orders, 
the International Law Commission had also departed from the provisions 
of the charter, in this case its Article 8. This article provided that the 
fact that a defendant acted under orders of a superior could not free him 
from responsibility but might be considered in mitigation of punishment.*® 
Principle IV, on the other hand, provided that the fact that a person acted 
under orders of a superior could not relieve him from responsibility, ‘‘ pro- 
vided a moral choice was in fact possible to him.’’** The difference was 
that while, according to Article 8 of the charter, superior orders could never 
free a defendant from responsibility, but could only be a ground for 
mitigating the punishment, Principle IV relieved a defendant from respon- 
sibility if no moral choice was possible to him when he perpetrated his 
crime. The International Law Commission had based its formulation on a 
passage in the Judgment of the Niirnberg Tribunal.” 

In the Sixth Committee opinion was divided on this question. Some 
representatives, who considered Article 8 of the charter too rigid, thought 
that the Commission had been justified in modifying the rule on superior 
orders."° Others found the expression ‘‘moral choice’’ ambiguous or 
feared that the modification would result in laxity in the prosecution of 
criminals under international law.” 


(d) Principle V 


The substance of Principle V, which affirmed the right of the defendant 
to a fair trial, met with general approval within the Sixth Committee. 
Only some minor points of wording were raised regarding this principle. 


(e) Principle VI 


In the discussion of Principle VI embodying definitions of three inter- 
national crimes, namely, crimes against peace, war crimes, and crimes 


64 Trial of the Major War Criminals, Vol. I, p. 12. 

65 General Assembly, 5th Sess., Official Records, Sixth Committee, p. 162. 

66 Tbid., p. 138. 

67 Trial of the Major War Criminals, Vol. I, p. 12. 

68 U.N. Doe. A/1316, p. 12; this JourNaL, Supp., Vol. 44 (1950), p. 128. 

69 Ibid. 

70 See General Assembly, 5th Sess., Official Records, Sixth Committee, p. 163 (Belgium), 

- 133 (Brazil), p. 154 (Greece). 

1 Ibid., p. 138 (Netherlands), p. 144 (United Kingdom). 

"2 Ibid., p. 164 (China), p. 188 (Czechoslovakia), p. 175 (Israel), p. 178 (Poland), 
Pp. 150 (Yugoslavia). 
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against humanity, special attention was given to crimes against humanity. 
Some delegations criticized the Commission for having retained the pro- 
vision in Article 6 (c) of the Charter of Nurnberg that these crimes could 
be committed only in connection with crimes against peace or war crimes. 
The representative of France contended that the Commission had failed to 
recognize that its task was broader than that of the Niirnberg Tribunal. 
The Tribunal was competent to take cognizance of crimes against humanity 
only if they were perpetrated in execution of, or in connection with, crimes 
But no such limitation had been placed on 
the competence of the International Law Commission. The Commission had 
been asked to codify the principles of crimes against humanity. The pe- 
culiar characteristic of these crimes was not that they were connected with 
crimes against peace or war crimes, but that ‘‘they were in general com- 
mitted by governments, or with the complicity or tolerance of governments, 
so that the only possible form of punishment was on the international level.’’ 
The concept of crimes against humanity had furthermore been incorporated 
in the Convention on Genocide which does not contain the limitation laid 
down in Article 6 (¢) of the Niirnberg Charter. It was therefore, in the 
view of the French representative, contrary to existing international law to 
state as a principle that crimes against humanity were inseparably linked 


against peace or war crimes. 


with crimes against peace or war crimes.”* 

Other delegations, among them those of Brazil,"* Greece,“and Iran,”* de- 
fended the International Law Commission on this point. In their opinion 
there were no crimes against humanity generally under international law. 
These crimes existed only under the Niirnberg Charter and the Commis- 
sion’s definition was therefore correct. 


(f) Principle VII 


The representative’ of The Netherlands raised strong objections against 
Principle VII, the last principle of the formulation. In this principle it 
was stated that complicity in a crime against peace, a war crime or a crime 
against humanity was also a crime under international law. The Nether- 
lands delegate felt that the principle went too far, as it applied ordinary 
rules of complicity not only to war crimes and crimes against humanity but 
also to crimes against peace. He argued that the Niirnberg Tribunal had 
taken great care to limit the scope of crimes against peace and had convicted 
only persons in very high positions of this crime. Instead of following that 
restrictive tendency, the International Law Commission had adopted a 
formulation by which ‘‘not only industrialists, but all workers in munitions 
factories, not only the chief of staff but also all soldiers in the field from 
generals to privates, would be considered as criminals.’’** A contrary 
opinion was expressed by the Yugoslav representative.”® 


? 


73 General Assembly, 5th Sess., Official Records, Sixth Committee, pp. 141-142 and 170. 
74 Ibid., p. 133. 75 Ibid., p. 153. 76 Ibid., p. 160. 
77 Ibid., p. 172. 78 Ibid., p. 151. 
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D. ACTION TO BE TAKEN ON FORMULATION 


With respect to the question what action should be taken by the General 
Assembly on the International Law Commission’s formulation of the 
Niirnberg principles various procedures were suggested in the course of 
the deliberations. The Byelorussian Soviet Socialist Republic proposed 
that the formulation should be referred back to the Commission which 
would circulate it to the Member States for their comments.7® France 
submitted a draft resolution *° requesting the International Law Commis- 
sion to continue its study of the Niirnberg principles and calling attention 
to the need of giving, within the framework of this study, a permanent 
validity to the principles, especially with regard to crimes against hu- 
manity as crimes independent of crimes against peace and war crimes. 
This draft resolution was later replaced by a joint draft resolution * pre- 
sented by Argentina, Denmark, the Dominican Republic, Egypt, France, 
The Netherlands, Norway, Pakistan, Peru, Sweden and Syria, under 
which the International Law Commission would be invited to reconsider 
its formulation of the Niirnberg principles in the light of the observations 
made thereon by delegations during the fifth session of the General As- 
sembly. The United Kingdom, on the other hand, proposed that the Gen- 
eral Assembly should take note of the formulation.*? 

After lengthy negotiations all the draft resolutions, except that of the 
Byelorussian Soviet Socialist Republic, were replaced by a new joint draft 
resolution ** submitted by Argentina, Cuba, Denmark, the Dominican Re- 
public, Egypt, France, Iran, The Netherlands, Norway, Pakistan, Peru, 
Sweden, Syria, the United Kingdom, the United States and Venezuela. 
According to this draft resolution the governments of Member States would 
be invited to furnish their observations on the formulation, and the Inter- 
national Law Commission would be requested, in preparing the draft 
code of offenses against the peace and security of mankind, to take account 
both of such observations and of the observations made by delegations dur- 
ing the fifth session of the General Assembly. After the Byelorussion pro- 
posal had been defeated by 21 votes to 5, with 15 abstentions,** this joint 
draft resolution was adopted, with a minor drafting change, by 32 votes to 
1, with 8 abstentions.** It was later adopted by the General Assembly by 
42 votes in favor, none against, and 6 abstentions.** 


79U.N. Doe. A/C.6/L.140. 80 U.N. Doe. A/C.6/L.141/Rev.1. 
81 U.N. Doe. A/C.6/L.146. 82 U.N. Doe. A/C.6/L.142. 


88 U.N. Doc. A/C.6/L.149. 

84 General Assembly, 5th Sess., Official Records, Sixth Committee, p. 194. 

85 Ibid., p. 198. 

86 General Assembly, 5th Sess., Official Records, Plenary Meetings, p. 604 (320th meet- 
ing, Dec. 12, 1950). 
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III. QUESTION OF AN INTERNATIONAL CRIMINAL JURISDICTION 


By resolution 260 B (III) of December 9, 1948, the General Assembly 
invited the International Law Commission ‘‘to study the desirability and 
possibility of establishing an international judicial organ for the trial 
of persons charged with genocide or other crimes over which jurisdiction 
will be conferred upon that organ by international conventions,’’ and re- 
quested the Commission, in carrying out its task, to ‘‘pay attention to the 
possibility of establishing a Criminal Chamber of the International Court 
of Justice.’’ 

At its first session the International Law Commission appointed Mr. 
R. J. Alfaro and Mr. A. E. F. Sandstrém as special rapporteurs for this 
question. The rapporteurs submitted at the second session their reports, 
which presented opposite points of view. Mr. Alfaro in his report *’ came 
to the conclusion that it was both desirable and possible to establish an 
international criminal court. He also thought that it would be possible 
to create a criminal chamber of the International Court of Justice, subject 
to the necessity of amending the Statute of the Court in order to allow 
the Court to try individuals. Mr. Sandstrém’s report ** expressed the 
opinion that in the actual organization of the international community an 
international criminal court would be impaired by such practical defects 


that it would do more harm than good. In his view the time was not yet 

ripe for the creation of such a court. . 
After consideration of the matter, the International Law Commission, 

by 8 votes to one, with 2 abstentions, decided that the establishment of an 

international criminal court was desirable and, by 7 votes to 3, with one 

abstention, that it was also possible. As to the creation of a criminal i. 

chamber within the International Court of Justice, the Commission decided 01 

not to recommend that alternative.*® I 
In the Sixth Committee the conclusions reached by the International Law rs 


Commission were wholeheartedly endorsed by the representatives of Cuba *° 
and France.*! The delegates from Iran *? and Yugoslavia ** also declared 
themselves in favor of the creation of an international criminal court. On 
the other hand, the establishment of such a court was strongly opposed by 
the delegations of Byelorussia,®* Poland * and the Soviet Union ® on the 
ground that it would be contrary to the sovereign right of the state to ex- 
ercise jurisdiction over crimes committed on its territory. The representa- 
tive of the United Kingdom also took a critical view of the Commission’s 
conclusions but from another angle. He agreed in substance with the 


87 U.N. Doe. A/CN.4/15. 88 U.N. Doe. A/CN.4/20. 
89 U.N. Doc. A/1316, p. 16; this JourNAL, Supp., Vol. 44 (1950), pp. 136-137. 
90 General Assembly, 5th Sess., Official Records, Sixth Committee, p. 200. 
91 Tbid., p. 202. 92 Ibid., p. 213. 93 Ibid., p. 207. 
94 Ibid., p. 228. 95 Ibid., p. 226. 96 Ibid., p. 223. 


524 


LEGAL NOTES §25 


opinion expressed by Mr. Sandstrém and thought that the idea of an 
international criminal court was not a practical project under present cir- 
cumstances.*’ The majority of the delegations, including those of Belgium, 
Denmark, Egypt, India, Israel, Pakistan, Peru, and the United States, pre- 
ferred not to express any opinion on the substantive question of the desira- 
bility and possibility of such a court.** They felt that the question could 
not be settled im abstracto and did not wish to take any position on the 
matter until they had before them a draft statute for the court. These 
delegations therefore supported a draft resolution ** submitted jointly by 
Cuba, France and Iran, in which it was proposed to set up a committee 
composed of representatives of 17 Member States which should meet in 
Geneva on August 1, 1951, for the purpose of preparing one or more pre- 
liminary draft conventions and proposals relating to the establishment and 
the statute of an international criminal court. It was understood that the 
setting up of this committee would not commit the governments as to the 
ultimate desirability and possibility of establishing the court. The com- 
mittee report would be communicated to the Member States for their com- 
ments and the question would thereafter be placed on the agenda of the 
seventh session of the General Assembly in 1952. This joint resolution was, 
in substance, adopted by the Sixth Committee by 35 votes to 6, with 8 ab- 
stentions,?°° and subsequently by the General Assembly by 42 votes to 7, 
with 5 abstentions.?% 


97 Ibid., p. 201. 98 Ibid., pp. 203, 204, 205, 207, 216 and 224. 


99 U.N. Doe. A/C.6/L.151/Rev.1. 

100 General Assembly, 5th Sess., Official Records, Sixth Committee, p. 240. 

101 General Assembly, 5th Sess., Official Records, Plenary Meetings, p. 604 (320th 
meeting, Dec. 12, 1950). The following Member States were selected to be represented 
on the committee: Australia, Brazil, China, Cuba, Denmark, Egypt, France, India, Iran, 
Israel, The Netherlands, Pakistan, Peru, Syria, the United Kingdom, the United States 
and Uruguay. Poland and the Soviet Union had declined to participate in the com- 
mittee. 


EDITORIAL COMMENT 


GEORGE GRAFTON WILSON 
1863-1951 


For the first time since THz AMERICAN JOURNAL OF INTERNATIONAL Law 
began publication in January, 1907, the name of George Grafton Wilson 
is omitted from the list of members of the Board of Editors. He died in 
Cambridge, Massachusetts, on April 30 in his 89th year, the last survivor 
of the original Editorial Board which included James Brown Scott as 
Managing Editor, and Charles Noble Gregory, David Jayne Hill, John 
Bassett Moore, Leo S. Rowe, Robert Lansing, William W. Morrow, Oscar S. 
Straus and Theodore 8. Woolsey. Professor Wilson, then Professor of 
International Law at Brown University and law lecturer in the United 
States Naval College, was a member of the Committee on Organization of 
the American Society of International Law, and was elected a member of 
the first Executive Council, on which he served for life. In 1923 he became 
a Vice President and the following year an Honorary Vice President, a 
position he held at the time of his death. 

He succeeded Dr. Scott as Editor-in-Chief of the JourNAL in 1924. In 
addition to the usual functions of an editor, the Editor-in-Chief is respon- 
sible for the final make-up of each number of the JourNnaL. To maintain 
its scientific and professional standards and to safeguard the best interests 
of the Society of which the JouRNAL is the organ, the Editor-in-Chief is 
vested with the power to veto the publication of any contribution or other 
material. He passes personally upon the contributions of other members 
of the Board and is the final arbiter of disagreements between them concern- 
ing the publication of articles submitted by non-members. For nineteen 
years Professor Wilson performed those responsible duties with tact, sound 
judgment and complete satisfaction. Because of his advancing years he 
resigned as Editor-in-Chief on May 7, 1943. Following the death of Dr. 
Scott in June of that year, Professor Wilson was elected Honorary Editor- 
in-Chief on July 21, 1943. 

From the beginning of its publication, Professor Wilson was a constant 
contributor to the columns of the JourNaL. He had an article in the first 
number entitled ‘‘ Insurgency and International Maritime Law.’’ His last 
contribution, in October, 1944, was an editorial on ‘‘Peace and Security.”’ 
He was a regular attendant at the Society’s annual meetings and actively 
participated in their proceedings. His last appearance was at the annual 
dinner on May 1, 1943. Elsewhere in this JourNAL' his many years of 
service as Professor of International Law at Harvard University and at the 


1See current note, post, p. 549. 
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Naval War College are described. There he established an enviable reputa- 
tion as a beloved teacher, personal friend and wise counselor. His success 
as an author has also been mentioned there, as well as his distinguished 
services to the Government. 

It was the privilege of the undersigned to be associated with Professor 
Wilson over a long period in the editing of the JouRNAL and in the affairs 
of the Society, as well as in other activities in which we both took deep 
interest. He was chairman of the Standing Committee of the American 
Society of International Law, appointed to make recommendations to the 
Division of International Law of the Carnegie Endowment for Interna- 
tional Peace when it invited the Society’s advice and suggestions concerning 
the increase and advancement of the study and teaching of international law 
in American institutions of learning. He was a representative of Harvard 
University in the series of Conferences of Teachers of International Law 
and Related Subjects which were held at irregular intervals in connection 
with the Society’s annual meetings. He participated in all of these meet- 
ings except the eighth and last, held in 1946. At two of them he read 
papers. At the third, held in 1928, he presented the subject of ‘‘The 
Nature of Research as Distinguished from the Gathering of Information,’’ 
and at the sixth meeting in 1938 his subject was ‘‘War Declared and the 
Use of Force.’’ 

Pursuant to the Society ’s recommendation, the Carnegie Endowment es- 
tablished in 1917 ten annual fellowships in international law. The awards 
were made by a committee appointed from the profession outside the En- 
dowment. Professor Wilson served for twenty years as the anonymous 
Chairman of the Committee on Awards. It was upon his suggestion that 
the rule was adopted requiring holders of the fellowships to transfer to 
another college or university for study under the award, in order, as 
Professor Wilson expressed it, to prevent educational ‘‘in-breeding.”’ 

When the Harvard Research in International Law was organized in 1929, 
Professor Wilson was made a member of its Advisory Committee. Later 
he became a member of its Executive Committee and was Reporter of its 
Draft Convention and Comment on the subject of Territorial Waters. In 
1932 the Division of International Law of the Carnegie Endowment started 
a series of Summer Sessions on International Law for young teachers and 
professors in the smaller institutions. Professor Wilson served on the in- 
formal council which directed the work and he gave scheduled courses and 
Seminars throughout the whole series of meetings. They were held for 
eight successive summers at the University of Michigan, the ninth and final 
session taking place at McGill University in Montreal. 

The last volume added to the Carnegie Endowment’s ‘‘ Classics of Inter- 
national Law’’ was Dana’s edition of Henry Wheaton’s Elements of Inter- 
national Law. Professor Wilson was invited to assume, and accepted, its 
editorship. The edition of 1866 was literally reproduced, with errors cor- 
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rected by footnotes of the Editor, leaving the original text undisturbed. 
Professor Wilson also contributed an admirable introduction on ‘‘ Henry 
Wheaton and International Law,’’ and a ‘‘Sketch of the Life of Richard 
Henry Dana, Jr.,’’ and supplied a chronological list of editions and trans- 
lations of Wheaton’s Elements. 

On the numerous happy occasions when the undersigned was fortunate to 
have the privilege of working with Professor Wilson, he frequently met 
many of his former students. Without fail each and every one of them 
spontaneously expressed his affection and admiration for his former teacher. 
Even in Manchuria where our paths crossed at Mukden in the summer of 
1929, I was met at the railway station by a delegation of his former Japanese 
and Chinese students, who proudly informed me they had a surprise for me 
at the hotel, where I found Professor Wilson waiting. Although he could 
not stay the march of time in years, he remained young in thought and 
action. Every year of the summer sessions at Ann Arbor and Montreal 
he personally drove his automobile both ways to the meetings, accompanied 
by Mrs. Wilson. He took pleasure in entertaining his friends at dinner in 
a variety of interesting places. During the summer, when not otherwise 
occupied, he lived the life of a country squire at his summer home in Ver- 
mont, around which he gradually acquired more land and built homes for 
his children and grandchildren. It was the happy place of his honeymoon 
which he later purchased and, with his wife, developed into a haven of 
family gathering, rest and recreation. 

The world in which George Grafton Wilson moved is better off because he 
was a part of it. His reputation for sincerity of purpose, calm judgment, 
fidelity to duty, abilities par excellence, and, above all, his fatherly sym- 
pathy, will live in the hearts and minds of thousands of young men and 
women whom he started and guided on their careers. His loss is felt in 
more circles of associations and friendships than most men have been 
vouchsafed to form, and he retained them throughout a lifetime slightly 


less than a decade short of a century. 
GrorcE A. FINCH 


Editor-in-Chief 
BELLUM JUSTUM AND BELLUM LEGALE 
In 1914 and long before the right of every sovereign state to go to war was 
recognized by the practice of states and by the overwhelming majority of 
writers, war, the ‘‘ultima ratio regum,’’ served in the primitive interna- 
tional community a double purpose : a method of self-help to enforce a right, 
in the absence of international courts with compulsory jurisdiction, and a 
method of self-help to change the law, analogous to internal revolution, in 
the absence of an organ of international legislation in the true sense of this 
term. 
In this century the old bellum justum doctrine, which played so great 4 
réle in the literature from the times of St. Augustine to Vattel, was, first, 
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historically re-studied in great detail.1. After the first World War, even 
attempts at the revival of this doctrine were made: it was asserted that this 
doctrine is a norm of positive international law, often coupled with the 
further assertion that recent developments in international organization 
constitute a return to this doctrine. These assertions, however, are not 
tenable in law, but are only political ideologies or the consequence of a 
theoretically incorrect analysis. 

While Catholic international lawyers, such as Mausbach and Cathrein, 
retained the traditional concept of bellum justum, the revival was inspired 
by very different motives in other writers. Louis Le Fur,” an adherent of 
Catholic natural law, used the doctrine as a political instrument to prove 
the Treaty of Versailles to be a justa pax in the beginning struggle over the 
revision of this treaty. Leo Strisower * could in his book state with the ut- 
most sincerity that he was not inspired by political motives. His approach 
was wholly ethical, a consequence of his basic philosophical conviction that 
law is a part of ethics. But exactly for this reason his argumentation is 
moral rather than legal. Hans Kelsen, the bitter antagonist of natural 
law, became the principal champion of the doctrine of bellum justum, which 
he felt compelled to defend for wholly logical reasons: If war cannot be 
interpreted either as a delict or as a sanction against a delict, then it is no 
longer possible to consider international law as law at all. But in his most 
recent treatment * he does not decide whether this doctrine is a norm of 
positive international law, and states forcefully the grave objections against 
the workability of this doctrine. 

That this doctrine was not positive law in 1914 and long before, seems 
settled ; > even in earlier times it was hardly ever a norm of positive interna- 

1 See, apart from monographs on St. Augustine, St. Thomas, Victoria, Suarez, Gentili, 
Grotius and others, the following works: A. Vanderpol, Le droit de la guerre juste 
d’aprés les théologiens et les canonistes du Moyen-Age (1911); idem, La doctrine 
scholastique du droit de la guerre (1919) ; G. Salvioli, Il concetto della guerra giusta negli 
scrittori anteriori a Grotius (1915); P. Yves de la Briére, ‘‘ Les droits de la juste victoire 
selon la tradition des théologiens catholiques,’’ Revue Générale de Droit International 
Public, Vol. XXXII (1925); idem, ‘‘Les étapes de la tradition théologique concernant 
le droit de la guerre juste, ibid., 1937, pp. 129 ff.; idem, Le droit de juste guerre (Paris, 
1938); V. Beaufort, La guerre comme instrument de secours ou de punition (The Hague, 
1933); Regout, La doctrine de la guerre juste de St. Augustin @ nos jours d’aprés les 
théologiens et canonistes catholiques (1935); Kipp, Moderne Probleme des Kriegsrechts 
in der Spitscholastik (1935); J. von Elbe, ‘‘The Evolution of the Concept of Just War 
in International Law,’’ this JouRNAL, Vol. 33 (1939), pp. 665-688. 

*““Guerre juste et juste paix,’’ Revue Générale de Droit International Public, Vol. 
XXVI (1919), pp. 9-75, 268-309, 349-405. 

8 Der Krieg und die Vélkerrechtsordnung (Vienna, 1919). 

4H. Kelsen, General Theory of Law and State (1945), pp. 331-338. He is followed by 
P. Guggenheim, Lehrbuch des Vélkerrechts, Vol. I, pp. 590-593. 

5 Naturally, an ethical and political critique of a concrete war has always existed; the 
ethical critique of the positive law, whether municipal or international, is socially in- 
dispensable. For, as the Romans said, Non omne quod licet, honestum. 
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tional law.* It is of Catholic origin, anchored in natural law, a theological, 
not a legal concept. That is proved by its content as well as by its historical 
origin. The early Church under the pagan Roman Empire took a strictly 
pacifist attitude, an attitude preserved even today by some Protestant sects. 
It was the anti-state attitude of the early Christians which led to their perse- 
eution. The Romans of the Empire had long ceased to believe in Roman 
mythology ; many foreign cults were not only tolerated in imperial Rome, 
but some of them were extremely fashionable among the ‘‘élite.’’ The 
Romans further failed entirely to understand the transcendental importance 
and future of Christianity ; for them the Christians were no more than an 
insignificant Jewish sect. The persecutions were not directed against a 
religion, but against what would be called today a ‘‘subversive movement.’”’ 

But when, with Constantine, Christianity became the official religion of 
the orbis terrarum, when Christian persecutions were followed by those of 
the pagans, the Church had naturally to revise its attitude toward the Em- 
pire. In this connection the purely theological problem arose: How can a 
Catholic participate in a war, without committing asin? It was a theological, 
not a legal problem. To this theological problem St. Augustine gave the 
answer: He can do so, provided the war is just. Transforming the formal 
criterion of the ancient Roman jus fetiale into the substantive criterion of 


objective, intrinsic justice of the cause of war, he created this doctrine, which , 
was later elaborated by other theologians, consolidated by St. Thomas of j 
Aquinas, Victoria, Suarez and others, and secularized, divorced from its «i 
Catholic soil, by Gentili, Grotius and their successors. T 
In its purity the doctrine is wholly an ethical one. There must be an j 
objectively just cause of war, waged by the authority of the prince, and he BH 
must be inspired by the ‘‘recta intentio.’’ Even the prince who has a just f 
cause of war, can make an unjust war, if he acts from wrong motives, such fe 
as territorial aggrandizement or elimination of the enemy as a competitor in pl 
the future. And, if all these are fulfilled, the war can still cease to be pe 

just, if the prince imposes an ‘‘injusta pax.’’ Thus Victoria lays down that 
the victor in a just war can impose upon the vanquished only conditions on 
proportionate to the wrong committed, must always act with moderation and wh 
Christian modesty, and never has the right to ruin the vanquished enemy as to 
a nation. pa: 
Just war is, therefore, a reaction against a wrong,’ a procedure either in hay 
tort (restitution, reparations, guarantees) or in criminal law (punishment, é 
sanctions) .® me 
Th 

6 See also A. Nussbaum, ‘‘ Just War—a Legal Concept?’’ Michigan Law Review, Vol. 
42 (1943-44), pp. 453-479. * 
7 Thus Victoria: ‘‘Unica est et sola causa justa inferendi bellum injuria accepta’’; 10 
Grotius: ‘‘Causa justi belli suscipiendi nulla alia esse potest nisi injuria.’’ 460- 
11 


8 Thus, ¢.g., Cayetano: ‘‘Habens justwm bellum gerit personam judicis criminaliter 
procedentis.’’ 
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The bellum justum doctrine presupposes, therefore, the continuance of 
war and distinguishes between objectively just and unjust wars. If all the 
conditions of a just war are fulfilled, just war can be either a war of self- 
defense against the ‘‘injustus aggressor’’ or a war of execution to enforce 
one’s right. In both cases it makes no difference whether the just war is, 
from a military point of view, waged defensively or offensively, nor is the 
factor who resorts to war first, decisive. 

This doctrine in its purity, even if it might have been or were a norm 
of positive international law, would be practically valueless because of the 
grave objections against its workability. This very circumstance forced 
later writers to develop the doctrine in such a way as to deform it. 


1. There are no objective criteria between ‘‘just’’ and ‘‘unjust’’ wars. 
If the just war is one of self-defense, it is just, if directed against a present 
or imminent unjust attack. When is an attack in a concrete case unjust? 
Gentili went so far as to call just wars even preventive wars, wars ‘‘which 
anticipate dangers, not premeditated, but probable or possible.’’ In a 
war of execution to enforce a right, the right and its violation need defi- 
nition. 

2. Who is to decide in an objective way, which belligerent has a just cause 
and who is the ‘‘injustus aggressor’’? This decision must be left to each 
state itself, a consequence which, as Verdross states, deforms the bellum 
justum doctrine. Hence, even the classic doctrine distinguished between 
““absolute’’ and ‘‘relative,’’ * between ‘‘objective’’ and ‘‘subjective’’ justice. 
Therefore, war can be subjectively just on both sides, Gentili’s ‘‘bellwm 
justum ex utraque parte’’; the same is proclaimed by Guggenheim today. 
Hence, practically every war is just, a doctrine identical with the traditional 
freedom of a state to resort to war. Sociological jurists therefore go so 
far as to see in this doctrine, which ‘‘invites subjectivism and abuse by State 
practice,’’ nothing but a ‘‘degeneration into a mere ideology of power 
polities.’’ 2° 

Many other problems arise: 1! What of a belligerent who joins a war 
only in the last moment to participate in the advantages of victory? Or 
who changes sides during the course of the same war? Or who, with regard 
to partial wars constituting the same world war, has a just cause in one 
partial war, but is an ‘‘injustus aggressor’’ in others? The two world wars 
have given examples for all these hypotheses. 

3. There is, further, the gravest objection that war is not an adequate 
means of enforcing the law: the ‘‘injustus aggressor’’ may be the victor. 
That is why Cayetano advises the prince not to go to war, even if he has a 


® One belligerent can have a just cause, whereas the other has a ‘‘still more just’’ cause. 

10 Thus G. Schwarzenberger, ‘‘Jus Pacis ac Belli,’’ this JourRNaL, Vol. 37 (1943), pp. 
460-477, at p. 465. 

118ee Antonio Truyol y Serra, ‘‘Crimenes de guerra y derecho natural,’’ Revista 
Espafiola de Derecho Internacional, Vol. I, No. 1 (1948), pp. 45-73. 
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just cause, if he has not also the moral certainty of victory. Suarez’ prob- 
abilism asks, at least, for the probability of victory. These statements show 
the radical deficiency, the ‘‘tragic confession of the negligible practical 
range of the classic bellum justum doctrine.’’ 

Recent developments through the League of Nations, Kellogg Pact and 
United Nations, here mentioned as representative of the newer trend, do 
not constitute a return to the classic bellum justuwm doctrine.'* 

First, it must be emphasized that these treaties, as well as writers such as 
Strisower and Kelsen, are in a fundamental point different from the classic 
doctrine. They understand by the term ‘‘wrong’’ exclusively a violation 
of positive international law, whereas the classic doctrine means by ‘‘wrong”’ 
a violation both of positive and of natural law.** A just war can be waged 
to enforce not only a positive, but also a natural right, e.g., the natural 
right of commerce. It is exactly by the enforcement of this natural right 
that Victoria ultimately justifies the conquest of America. Thus just war 
is given a double function: enforcement of law and enforcement of justice; 
law and justice need not be identical. 

The League of Nations Covenant did not abolish war, but discriminated 
between different wars. The basis of distinction was not, as in the classic 
doctrine, between just and unjust wars, but between legal and illegal wars. 
The concept of bellum legale replaced the concept of bellum justum. The 
illegality of resort to war was not a function of the intrinsic injustice of the 


cause of war, but of the breach of a formal, procedural requirement. Hence, 1 
a legal war could have been waged even between Members of the League by ; 
a state which had no just cause of war, whereas a state which fully had a \ 
just cause of war could have been guilty of resorting to an illegal war. This g 
is a very different thing from the bellwm justum doctrine. The military n 
‘action commune’’ under Article XVI was a sanction in a truly legal sense, W 
not against the ‘‘injustus aggressor’’ but against an illegal belligerent who te 
had ‘‘resorted to war in disregard of his covenants under Articles XII, il 
XIII or XV.”’ ni 
The Kellogg Pact, if taken at its surface value, could not constitute a is 
return to the classic doctrine, as it did not distinguish between wars, but su 
renounced war completely as an instrument of national policy. But the 
admitted legality of self-defense and the delegation to each state of the right ay 
to be the only judge to determine whether the conditions of self-defense exist, fir 
make this Pact practically only a restatement of general international law. ry 
12 Ibid., at p. 60. 
" See Verdross, op. cit. ; Alf Ross, Constitution of the United Nations (New York, bon 
1950), pp. 140-141; W. Schiitzel, ‘‘Friede und Gerechtigkeit,’’ Die Friedenswarte, Vol. 
50, No. 2 (1950), pp. 97-107. “ 
14 This essential distinction is pointed out in Josef L. Kunz, Kriegsrecht und Neu- op. 


tralitdtsrecht (Vienna, 1935), p. 2, note 3, and in A. Verdross, Vélkerrecht (Vienna, 
1950), p. 339. 
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Compared with the classic doctrine, war is also renounced as a war of exe- 
cution to enforce a right. 

Experience had shown that the Covenant and the Kellogg Pact, because 
of the aura of uncertainty hovering around the legal concept of ‘‘war,’’ 
made it possible to wage ‘‘wars in disguise.’’ Hence, the United Nations 
Charter, in making great progress from the point of view of legal technique, 
replaced the concept of ‘‘war’’ by that of the ‘‘threat or use of force.’’ 
The Charter, therefore, distinguishes between legal and illegal use of force; 
the distinction is again based on the legality, not on the intrinsic justice of 
the cause. Use of force is, generally speaking, forbidden; but under 
Article 51 force can legally be used against an ‘‘armed attack,’’ ‘‘until the 
Security Council has taken the necessary measures.’’ If the Security 
Council is paralyzed by the veto, we are back to general international law. 
On the other hand, the military measures which can be decided by the 
Security Council are, contrary to Article XVI of the Covenant, not neces- 
sarily sanctions in a juridical sense.'° 

Furthermore, these new developments have hardly been able to avoid the 
grave objections which have been stated above against the bellum justum 
doctrine.?® 

Roscoe Pound has stated that a primitive and weak law wants, first of all, 
to establish peace, 7.e., absence of violence, and to guarantee the status quo. 
It puts peace above justice, whereas the intrinsic justice of the cause was 
the heart of the classic doctrine. This emphasis on security, more than 
justice, can be seen in recent developments. The Kellogg Pact renounces 
war, the Charter forbids the use of foree—except in self-defense—without 
giving the states as a substitute the compulsory peaceful settlement of inter- 
national conflicts, without guaranteeing the enforcement of their rights, 
without creating a workable procedure of peaceful change, without a guaran- 
tee that United Nations force will be brought to bear not only against an 
illegal aggressor, but also against a state which, without using force, does 
not fulfill an international obligation, without guarantee that, if such force 
is exercised by the United Nations, its use will be reasonably assured of 
success. 

Two world wars and the fear of more catastrophic wars have made the 
avoidance of war more important than the achievement of justice. The 
first aim in the preamble of the United Nations Charter is ‘‘to save suc- 
ceeding generations from the scourge of war.’’ The first purpose in Article 
1 is not to achieve and maintain justice, but to ‘‘maintain international 
peace and security.’’ Again, we are faced with the antinomy between the 
two juridical values of security and justice. Security is the lower, but 


15 H, Kelsen, The Law of the United Nations (London, 1950), pp. 732-739; Alf Ross, 
op. cit., p. 141. 

16See Robert W. Tucker, ‘‘The Interpretation of War,’’ The International Law 
Quarterly (London), Vol. 4, No. 1 (1951), pp. 11-38. 
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most basic value. ‘‘La sécurité d’abord,’’ as the French thesis ran after 
the first World War; only then the intrinsic settlement of conflicts ; here lies 
the difference between Chapters VI and VII of the Charter, between, within 
the Pan American orbit, the Rio Treaty and the Pact of Bogota. First to 
establish security is the philosophy of recent developments, in the conviction 
that security is the indispensable pre-condition of later achieving justice. 
This philosophy may be wholly justified, but it is not the philosophy under- 
lying the bellum justum doctrine. 


Joser L. Kunz 


THE HUMAN RIGHTS COMMISSION AT THE CROSSROADS 


The Commission on Human Rights is engaged in a valiant struggle to 
earry forward the banner raised in the Universal Declaration of Human 
Rights. The ‘‘common standard of achievement’’ proclaimed in that 
Declaration was to be advanced, according to its terms, by teaching and 
education and by progressive measures, national and international, to secure 
the universal and effective recognition and observance of basic rights and 
freedoms. In attempting to obtain acceptance at this time of a universal 
covenant for national guarantees of basic civil and political rights, the Com- 
mission appears to us to have reached and passed a crossroads at which it 
should have stopped, looked and listened. It should now, in our opinion, 
return to the crossroads and consult anew the compass of human experience. 

It was inevitable that the proposal of a covenant limited to civil and 
political rights would meet opposition from those who, on motives good, bad 
or mixed, demand equal guarantees for social, cultural and economic rights. 
It was inevitable that questions of great difficulty would arise with respect 
to the enforcement of national guarantees of even a limited group of basic 
rights in the constituent states of federal unions. The long discussions by 
which the proposed Covenant has been brought to the present stage may 
possibly be regarded as a part of the processes of teaching and education 
envisaged in the Universal Declaration. The Covenant itself, even if it is 
accepted in some form, cannot be regarded as a progressive measure to 
secure observance of human rights and freedoms. 

The compass of human experience, which the Commission should consult 
in charting a new course, points to the methods which another international 
body has followed with success, over a period of thirty years, with respect to 
a significant part of the problem of human rights. The International 
Labor Organization, now one of the specialized agencies of the United 
Nations, was established in 1919 for the purpose of improving the conditions 
of labor throughout the world. It has pursued that purpose constantly by 
drafting and procuring the adoption of conventions and recommendations 
on one small subject after another, by recording the actual performance of 


1 See Supplement to this JouRNAL, Vol. 43 (1949), p. 127. 
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states with respect to the subjects dealt with, by providing remedies for 
non-observance of obligations assumed by states, and by acting as a stimu- 
lant to better performance by all. The scope of the ninety-eight conven- 
tions and eighty-seven recommendations which have been adopted by the 
General Conference of the ILO may be inferred from its recognition, in 1944, 
of ‘‘the solemn obligation’”’ of the Organization ‘‘to further among the 
nations of the world programs which will achieve: 


(a) full employment and the raising of standards of living; 
(b) the employment of workers in the occupations in which they can 
have the satisfaction of giving the fullest measure of their skill and at- 
tainments and make their greatest contribution to the common well- 
being ; 

(c) the provision, as a means to the attainment of this end and under 
adequate guarantees for all concerned, of facilities for training and 
the transfer of labor, including migration for employment and settle- 
ment; 

(d) policies in regard to wages and earnings, hours and other con- 
ditions of work calculated to ensure a just share of the fruits of 
progress to all, and a minimum living wage to all employed and in 
need of such protection; 

(e) the effective recognition of the right of collective bargaining, the 
co-operation of management and labor in the continuous improvement 
of productive efficiency, and the collaboration of workers and em- 
ployers in the preparation and application of social and economic 
measures ; 


(f) the extension of social security measures to provide a basic income 
| to all in need of such protection and comprehensive medical care; 
; (g) adequate protection for the life and health of workers in all 
occupations ; 
(h) provision for child welfare and maternity protection; 

C (i) the provision of adequate nutrition, housing and facilities for 
y recreation and culture; 
y (j) the assurance of equality of educational and vocational oppor- 
tunity. 
is Under the Constitution of the ILO, the recommendations of the General 
0 Conference are communicated to all members with a view to their being 

given effect by national legislation or otherwise. Members are bound, after 
It bringing each recommendation to the attention of the competent authori- 
al ties, to report, at appropriate intervals: 
to 
al the position of the law and practice in their country in regard to the 
‘d matters dealt with in the recommendation, showing the extent to 
' which effect has been given, or is proposed to be given, to the provisions 
ns of the recommendation and such modifications of these provisions as it 
by has been found or may be found necessary to make in adopting or 
ns applying them. 
of 


The conventions adopted by the General Conference are referred by each 
member of the Organization to the competent authorities in its country 
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with a view to ratification, except as provided with respect to conventions 
which the national government in a federal state ‘‘regards as appropriate 
under its constitutional system, in whole or in part, for action by the con- 
stituent states, provinces, or cantons rather than for federal action.’’ The 
Constitution of the Organization originally provided that ‘‘in the case of 
a federal State, the power of which to enter into conventions on labor 
matters is subject to limitations, it shall be in the discretion of that Gov- 
ernment to treat a draft convention to which such limitations apply as a 
recommendation only.’’ This provision was amended in 1946. The duty 
of our Federal Government, for example, with respect to ILO conventions 
which it regards as wholly or partly within the sphere of action of our 


States, is now: 


(a) to make effective arrangements for reference of the conventions 
to the appropriate Federal or State authorities for the enactment 
of legislation or other action; 

(b) to arrange for periodical consultations between the Federal and 
State authorities with a view to promoting co-ordinated action to 
give effect to the conventions; 

(ce) to inform the International Labor Office (the Secretariat of the Or- 
ganization) of the measures taken to bring the conventions before 
the appropriate Federal or State authorities and of the action 
taken by those authorities; and 

(d) to report to the International Labor Office, at appropriate inter- 
vals, the position of the law and practice of our country as a whole 
and of the States in regard to the conventions, showing the extent 
to which effect has been given, or is proposed to be given, to any 
of the provisions of the conventions by legislation, administrative 
action, collective agreement or otherwise. 


It is important to note that the Constitution of the International Labor 
Organization contains no guarantee of human rights and freedoms. The 
members of the Organization joined in a declaration in 1944 that ‘‘labor 
is not a commodity’’; that ‘‘freedom of expression and of association are 
essential to sustained progress’’; that ‘‘poverty anywhere constitutes a 
danger to prosperity. everywhere’’; that ‘‘all human beings, irrespective of 
race, creed or sex, have the right to pursue both their material well-being 
and their spiritual development in conditions of freedom and dignity, of 
economic security and equal opportunity’’; and that ‘‘the attainment of 
the conditions in which this shall be possible must constitute the central 
aim of national and international policy.’’ They have not, however, gone 
so far as to transpose to the key of international commitment the guarantees 
of the conditions of labor which many of them have embodied in their na- 
tional constitutions. 

It is of equal importance to observe that the members of the International 
Labor Organization are not bound by the Constitution of that body to accept 
the conventions adopted at meetings of the General Conference. Those con- 
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ventions are adopted by a majority of two-thirds of the votes cast by the 
delegates present. They are not signed on behalf of the governments repre- 
sented. It is, of course, expected that a government will obtain the ratifica- 
tion of conventions for which its representatives have voted in the General 
Conference. The only obligation of a government which does not obtain 
the ratification of any convention is, however, to report to the International 
Labor Office at appropriate intervals: 


the position of its law and practice in regard to the matters dealt with 
in the convention, showing the extent to which effect has been given, or 
is proposed to be given, to any of the provisions of the convention by 
legislation, administrative action, collective agreement or otherwise and 
stating the difficulties which prevent or delay the ratification of such 
convention. 


Two further provisions of the ILO Constitution that should be noted re- 
late to annual reports and the procedure for handling complaints. Each 
member of the Organization is bound to make an annual report to the 
International Labor Office on the measures taken by it to give effect to con- 
ventions to which it is a party. The Governing Body of the Organization 
is authorized to receive complaints from associations of employers or of 
workers that any member of the Organization has failed to secure in any 
respect the effective observance within its jurisdiction of any convention to 
which it is a party. Complaints are referred to Commissions of Enquiry 
and may be submitted for final decision to the International Court of 
Justice. 

The federal state provisions of the ILO Constitution are of special im- 
portance in the consideration of practical measures for carrying forward 
the standard raised in the Universal Declaration of Human Rights. They 
are of special importance for two reasons: First, the highest level of actual 
observance of human rights and the most earnest desire to improve the 
condition of mankind throughout the world are found in some of the federal 
states, such as the United States and Canada, in which serious practical 
difficulties in the effectuation of national guarantees arise from the consti- 
tutional and traditional division of powers between federal and state or 
provincial authorities. Secondly, the federal state provisions of the ILO 
Constitution are the obvious source of the federal state article which has 
been suggested by our Government, with the support of a number of other 
governments, for inclusion in the proposed Covenant on Human Rights. 
This article, in the latest available draft, reads as follows: 


In the case of a federal State, the following provisions shall apply : 


(a) With respect to any articles of this Covenant which are de- 
termined in accordance with the constitutional processes of that State 
to be appropriate in whole or in part for federal action, the obligations 
of the federal government shall to this extent be the same as those of 
parties which are not Federal States; 
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(b) With respect to articles which are determined in accordance with 
the constitutional processes of that State to be appropriate in whole or 
in part for action by the constituent states, provinces or cantons, the 
federal government shall bring such articles, with favorable reeommen- 
dation, to the notice of the appropriate authorities of the states, prov- 
inces or cantons at the earliest possible moment. 


This article is, in our opinion, wholly unsuitable for inclusion in an instru- 
ment by which our Federal Government would commit our whole nation to 
guarantees of specified rights to all individuals within our territory. It 
should be obvious that every international obligation assumed by our Fed- 
eral Government through a valid exercise of the treaty power is binding 
upon our State authorities as well as upon our Federal authorities. We 
have to choose between giving national guarantees and not giving them. 
If we give them, we must be prepared to stand behind them all the way, 
obtaining the co-operation of the State Governments to the fullest possible 
extent, but realizing that, if that co-operation is withheld, we have still 
another choice to make: We must take direct Federal action to effectuate the 
guarantees or we must accept the international consequences of our failure 
to do so. 

The road to be taken by the Commission on Human Rights is plain. It 
is, essentially, the way of the ILO. The problem of the present and of the 
long future, in promoting the observance of fundamental rights and free- 
doms, is to obtain agreement and common action on small, practical measures 
in the direction indicated by the Universal Declaration. This is no time for 
paper guarantees in broad and general terms. A Commission on Human 
Rights duly reoriented could appreciably shorten the time the world has to 
wait for the assurance of a good life to ‘‘all the men in all the lands.’’ 


Epaar TURLINGTON 


THE NEED FOR A RETURN TO INTERNATIONAL LAW 


It would be relatively easy today to compose a devastating comment upon 
international law as an instrument for the promotion of international peace 
and justice. It would be assumed, of course, in the terms of the basic state- 
ment of principles of the American Society of International Law, that the 
maintenance of international relations on the basis of law and justice 
constituted the highest objective in this sphere. But it would be relatively 
easy to demonstrate that international law, as such, had proven a very 
weak instrument for this purpose. This problem has again become of some 
interest, not to say actually acute, as a result of the continued diffi- 
culties of the United Nations International Law Commission and opinions 
recently expressed in that connection.’ 


1 See the Report of the Commission to the Fifth General Assembly, General Assembly, 
5th Sess., Official Records, Supp. No. 12 (U.N. Doc. A/1316); this JourNaL, Supp., Vol. 
44 (1950), p. 105. 
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the cause of peace or the ideas of justice. The ‘‘realistic 


vogue. 


peace workers. 


little attention, little employment, and few results. 


provement of community order and progress. 


Thus international law, in one form or another, has existed and been 
recognized for some six thousand years. Yet the tone or tenor or moral 
quality and practical value of international relations have only improved 
to a limited degree in that rather considerable space of time. 
1914 international law had little or nothing to say concerning peace or 
justice in international affairs. Indeed a strenuous effort was made even 
at that time to avoid any identification of international law with either 
outlook of the 
late seventeenth, eighteenth, and early nineteenth centuries was still in full 
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As late as 


It was not surprising, therefore, that numerous friends of peace and 
justice rather deliberately abandoned international law for the movement 
toward international co-operation and eventually international organization 
(or organized international co-operation). It is not surprising that such 
persons felt little interest in, or enthusiasm for, international law. It has 
been slightly startling but not entirely incomprehensible to observe the 
almost complete lack of interest in international law displayed by many 


In the meantime, important developments were taking place looking in 
the direction of greater contributions by international law to international 
peace and progress. In particular an extensive expansion of conventional 
international law or international legislation designed to promote inter- 
national understanding and co-operation had been instigated, had been 
practiced, and had had a beneficent effect (certain special cases excepted). 
In this process, however, the older common international law came in for 


A somewhat similar situation has existed in the national sphere. The 
common law had dealt with individual rights and obligations and to some 
extent with the procedure for their effectuation, but not to any great ex- 
tent with the problem of community peace and order except in a very in- 
direct manner. As a result, those persons who have been primarily con- 
cerned with improving the existing state of affairs on this secore—securing 
greater justice among men, reducing the provocation to violence, in short 
developing a better ordered society—have turned to the science and art of 
government, constitutional law, statutory legislation, and so on. They 
have had to meet the skepticism of the devotees of the common law and 
their contention that the distilled wisdom of experience must be more 
valuable than improvised reform. This in spite of the fact that the dis- 
tilled wisdom of the ages had not contributed overwhelmingly to the im- 


As in so many situations of this type, the answer or solution seems to 
lie clearly in a combination of the two or more competing elements, and 
neither in an elimination of one entirely nor in a meaningless compromise 
between them. On the one hand, the shortcomings of traditional inter- 
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national law as an instrument for securing peace and justice to the na- 
tions and the peoples of the world must be freely and frankly recognized 
and not glossed.over or denied out of loyalty to an ancient institution. 
Then efforts can be put forward to correct the defects, so obvious on the 
record, by filling in gaps, correcting bad law, by codification, and so on. 
In the second place, the development of international legislation must go 
on and be improved in terms of its procedure and its administration, al- 
though this gets over to something outside the field of strict law. Finally, 
something can possibly be done to bridge the gap between these two aspects 
of international law and bring to an end what at various times—again as 
in national law—has amounted to a veritable feud. 

On the other hand, strenuous efforts should be made to correct what is 
rapidly becoming a state of some confusion and almost irresponsibility in 
the field of international legislation and organization, not to mention in- 
ternational co-operation. It is one thing to try to amplify, enrich, and ex- 
tend the fabric of international relations, juridical as well as practical; it 
is another to disregard fundamental juridical principles and indeed to 
pretend or, worse, to believe or feel, that there is no need for clarity, pre- 
cision, and stability in the definition of international relations. Interna- 
tional law may be old-fashioned, but it at least made a sincere effort to 
achieve a genuine degree of order in the international community. At 
one time there were compelling reasons for turning from the traditional 
international law to something more creative, more constructive, and in- 
deed more imaginative. Today there is need for a good healthy reaction 
in the direction of international law. 

How such a development may be brought about is another matter. 
More conservative types of international lawyers may well be invited to 
display a more sympathetic attitude toward the newer phases of inter- 
national relations, and something of the sort is already observable. In- 
deed today the major difficulty seems to lie on the other side, namely, in 
persuading the devotees of international co-operation and progress to take 
any interest in orthodox international law and order. The inevitable re- 
sult is to be observed in the by no means universal, but all too widespread, 
disregard for the more formal canons of international relations. Con- 
temporary international relations cannot, it is quite true, be conducted 
satisfactorily within the limits of the rules of the sixteenth, or even the 
eighteenth, century. It is also true that contemporary international re- 
lations cannot be conducted entirely by improvisation and haphazard 
adjustment. Finally, the mere multiplication of machinery and interna- 
tional institutions may complicate rather than simplify, confuse rather than 
effectuate, international co-operation. Waiving all questions of motive, 
on one side or the other, the time seems ripe for a renewed attempt to 


magnify the rédle of law in international affairs. 
PirMaN B. Porter 
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ASSERTED JURISDICTION OF THE ITALIAN COURT OF CASSATION OVER THE 
COURT OF APPEAL OF THE FREE TERRITORY OF TRIESTE 


To an international lawyer examining the reports of the Italian Supreme 
Court of Cassation it must be with some surprise that he comes upon a case 
holding that that court has jurisdiction of appeals from the Court of Ap- 
peal of Trieste—notwithstanding that Italian sovereignty over Trieste 
terminated upon the coming into force of the Treaty of Peace;+ that pur- 
suant to that Treaty the Free Territory of Trieste continues for the time 
being to be administered by the Allied military commanders; and that the 
Allied Military Government has forbidden appeal from any court within 
to any court without the occupied territory. This note will examine that 
holding. 

Article 21 of the Treaty provides that ‘‘There is hereby constituted the 
Free Territory of Trieste,’’ and continues: 


2. Italian sovereignty over the area constituting the Free Territory 
of Trieste, as above defined, shall be terminated upon the coming into 
force of the present Treaty. 


The Treaty came into force on September 15, 1947. 

Annex VI of the Treaty sets out the ‘‘Permanent Statute of the Free 
Territory of Trieste,’? and Annex VII establishes a ‘‘ Provisional Régime’’ 
pending the coming into force of the Permanent Statute. A governor was 
to be appointed by the Security Council after consultation with the Govern- 
ments of Yugoslavia and Italy. Annex VII provides: 


Article 1. . . . Pending assumption of office by the Governor, the 
Free Territory shall continue to be administered by the Allied military 
commands within their respective zones. 


Article 10. Existing laws and regulations shall remain valid unless 
and until revoked or suspended by the Governor. .. . 


As is well known, a Governor has never been appointed, and accordingly 
the Territory remains under military administration—a British-U. S. Zone 
that includes the City of Trieste, and a larger but less populous Yugoslav 
Zone. (On March 20, 1948, the Governments of the United States, the 
United Kingdom, and France issued a statement recommending that the 
Free Territory be restored to Italian sovereignty—having regard to the 
fact that ‘‘agreement on the selection of a governor is impossible’’ and that 
there was ‘‘abundant evidence’’ to show that the portion of the Territory 
occupied by Yugoslav forces had been ‘‘virtually incorporated into Yugo- 
slavia.’’ *) 


1Dept. of State, Treaties and Other International Acts Series, No. 1648; this 
JounNnaL, Supp., Vol. 42 (1948), p. 47. 
4 Dept. of State Bulletin, Vol. XVIII, No. 456 (March 28, 1948), p. 425. 
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The system of Allied Military Government, of which the AMG of Trieste 
is the vestige, came into operation on Italian soil with the attack on Sicily, 
July 10, 1943. It was unrolled on the mainland as the 15th Army Group 
fought its way up the peninsula. On September 3, 1943, the military 
armistice was signed,*® and on November 10, 1943, the Allied Control Com- 
mission for Italy was established. As rapidly as the Italian Government 
was prepared to accept responsibility (delay was on the Italian, not the 
Allied side), and as the progress of the armies permitted, rear areas were 
handed over to be administered by the Italian Government. But along the 
eutting edge of the Allied advance it was of course necessary to maintain 
the Allied Military Government. 

On June 12, 1945, the Supreme Commander’s Proclamation No. 1° was 
posted in Venezia Giulia, the region on the extreme northeast of Italy. 
(The German forces in Italy had surrendered during the days preceding 
the High Command’s surrender at Berlin on May 8.) Proclamation No. 1 
declared that 


the laws of the territory, in effect on the 8th September, 1943, will 
remain in force and effect except insofar as it may be necessary for me, 
in the discharge of my duties as Supreme Allied Commander and as 
Military Governor, to change or supersede them by proclamation or 
other order by me or under my direction. 


By General Orders No. 6° of July 12, 1945, the Senior Civil Affairs Officer 
directed that the civil courts constituted under the laws in effect on Sep- 


tember 8, 1943, resume their duties, pronouncing judgment in accordance 
with the formula ‘‘in the name of the law”’: 


There shall be no appeal from the decision of any Court functioning 
in the Occupied Territory to any Court of whatsoever competence out- 
side the Occupied Territory. 

It was the practice of the AMG, in aid of the policy of restoring regions as 
rapidly as practicable to Italian administration, to adopt and make 
mandatory in AMG territory the current decrees of the Italian Govern- 
ment.’ But so long as AMG bore direct responsibility for a region, it was 
sound principle to require that no appeal be taken from the local courts to 
any court outside the occupied territory. There were special reasons why 
this was important in the case of Venezia Giulia, where both Italian and 
Yugoslav interests were involved. 

On June 9, 1945, at Belgrade, the Yugoslav Minister of Foreign Affairs 
and the United States and British Ambassadors agreed upon a line (the 


8 Treaties and Other International Acts Series, No. 1604. 

4 Dept. of State Publication 2669 (European Series 17), p. 76. 

5 Allied Military Government Gazette, Venezia Giulia, No. 1, p. 3. 

6 Ibid., p. 32. 

7 Review of Allied Military Government and of the Allied Control Commission in Italy, 
Allied Commission APO 394 (1945), p. 45. 
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‘‘Morgan line’’) that would separate the zone of the U.S.-British forces 
from that of the Yugoslavs.* Thereupon the Yugoslav Army fell back, after 
having occupied the city of Trieste for some forty days. It was agreed that 
these arrangements were not to prejudice or affect the ultimate disposal of 
Venezia Giulia. 

The British-U. S. forces and the Yugoslav forces were separated by the 
same line when on September 15, 1947, the Treaty of Peace went into effect, 
with its provision that the military administrations should be continued in 
the respective zones of the Free Territory. 

By Proclamation No. 1° of September 15, 1947, Major General Airey, 
the Commander of British-U. 8. Forces, made provision for the continuance 
of military government: 


1. Pending the assumption of office by the duly appointed Governor 
of the Free Territory of Trieste, all powers of Government and ad- 
ministration in that Zone of the Free Territory in which British and 
United States Forces are stationed, as well as jurisdiction over its in- 
habitants, shall continue to be vested in me in my capacity as Com- 
mander of the said British and United States Forces. 

2. All existing laws, decrees and orders in force in the British-United 
States Zone on the date of this Proclamation shall remain in force and 
effect except as abolished or modified by Proclamation number two 
which is promulgated herewith, and except as I may, from time to time, 
change or supersede them. . . 


This left in effect G.O. No. 6 of July 12, 1945, forbidding appeals to any 


court outside the occupied territory. 

General Airey’s Report No. 1, covering the period from September 15 to 
December 31, 1947, explained the policy of the ‘‘caretaker administra- 
tion.’’?° It ‘‘would naturally be bound to adhere to the democratic prin- 
ciples [and] to respect the basic freedoms and the fundamental human 
rights’’ embodied in the United Nations Charter. A main consideration was 
“to avoid creating any precedent which would limit or hamper the future 
action of the Governor.’’ Existing legislation would be interfered with 
only ‘‘if such a course is essential for the well being of the Zone or for 
the maintenance of public and military security.’’ Successive reports, after 
the appointment of a governor had come to naught and after the Three 
Powers had made their declaration of March 20, 1948, urged that the 
problem of Trieste ‘‘can only be solved satisfactorily and justly by the 
return, as soon as possible, of the Free Territory to Italy... .’’” 

In the meantime the Allied Military Government has had to carry on 


8 Dept. of State Publication 2562 (Executive Agreement Series 501). 

® Allied Military Government Official Gazette, British-United States Zone, Free Terri- 
tory of Trieste, Vol. I, No. 1, p. 1. 

10 Report of the Administration of the British-United States Zone of the Free Terri- 
tory of Trieste, Report No. 1, p. 7. 

11 Report No. 9, Oct. 1 to Dee. 31, 1949, p. 8. So too Report No. 10, 1950, p. 7. 
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under difficult conditions.‘* Economic prospects are discouraging for an 
area wrenched from its natural context. The Territory has drawn support 
from the Marshall Plan, and has been admitted as a participating country 
in the Organization for European Economic Co-operation. Local govern- 
ment has been modeled on the pattern existing in Italy. Political parties 
have come into being, and communal elections have been held. The system 
of courts is similar to that prevailing in Italy; most of the judges are 
career members of the Italian judiciary, obtained on the request of the 
AMG from the Italian Government. The Italian legislation, including the 
civil and penal codes, is the basic law of the Zone. But the AMG has pro- 
mulgated many orders amending or rescinding the Italian legislation in 
existence on September 15, 1947.1*° It has promulgated many orders re- 
producing current Italian legislation. It has promulgated orders having 
no counterpart in Italy. Some orders follow Italian legislation in part. 

It is not surprising that cases arose involving questions of the jurisdiction 
of the Supreme Court of Cassation to hear appeals from decisions made at 
various times by the Court of Appeal at Trieste. In Soc. An. Zanini v. 
Busato,'* decided September 20, 1948, it was held that appeal in cassation 
lay from a judgment of the Court of Appeal when the cause had arisen in 
a tribunal which ‘‘é ed é sempre stato sotto la incondizionata ed assoluta 
sovranita dello Stato Italiano.’’ In such a situation it would be ‘‘inop- 
portunamente ed inefficacemente’’ that the validity of G.O. No. 6 would be 
drawn into discussion. 

Analysis discloses two possible bars to the jurisdiction of the Court of 
Cassation. One is the effect of the termination of Italian sovereignty over 
the place where the Court of Appeal sat—a termination that became effec- 
tive after the Court of Appeal acted and before the appeal was heard in 
the highest court. The cause of action arose and suit had been brought in 
territory always Italian. Principle would accord jurisdiction to the Court 
of Cassation. It would perform its normal function with respect to litiga- 
tion that had at all times been wholly Italian. Suppose (which God 
forbid) that the States composing our First Judicial Circuit, except Rhode 
Island, were separated from the United States: surely as to litigation arising 
in the United States District Court for Rhode Island, and decided prior to 
the cession by the Court of Appeals sitting in Boston, the subsequent ces- 
sion would not cut off the appellate jurisdiction of the Supreme Court. The 
matter would remain within the reach of the Federal judicial power. 

Now consider a second possible bar to the jurisdiction of the Italian 
Court of Cassation: the effect of the order of the occupying Power that 


12 Discussed in General Airey’s reports, and summarized in Trieste Handbook 1950, 
issued by the Information and Public Relations Division of the AMG. 

18 Published in the Official Gazette, supra, note 9. 

i4 Cass. Civ. I. 20.9.48, n. 1623. Giurisprudenza Completa della Corte Suprema di 
Cassazione, 1948, 3° Quad., p. 1197, No. 2324; and 1949, 1° Quad., p. 236, No. 42. 
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appeal should not be taken from a court within to a court without the oc- 
cupied territory. For what reason would the Allied Military Government 
have made such an order? First, no doubt, to enforce the proposition 
that ‘‘all powers of government and administration’’ are, for the time 
being, exercised by the occupying Power. While yielding ready assent to 
the obligation to respect existing local law, it would not brook resort to 
the appellate courts of the country whose territory it was occupying in 
invitum. But this objection, it may be said, would not operate where the 
litigation had to do with a matter arising outside of the oceupied zone. 
There is a second reason, however, why the occupying Power might prop- 
erly object: It owes no duty to the government whose territory it is for the 
moment occupying to facilitate the operations of that government by per- 
mitting the use of courts sitting in the occupied zone. The Allied Forces 
were, however, following very benevolent policies toward the Italian Gov- 
ernment and it may be—this is a question of fact on which the writer is 
uninformed—that the AMG acquiesced in the Court of Appeal at Trieste 
hearing cases arising outside the occupied territory. In that event there 
would be no reason of principle why the Italian Court of Cassation should 
refrain from entertaining such an appeal in third instance. 

Two other appeals from the Court of Appeal of Trieste—Pellegrini v. 
Travani,’® decided October 11, 1948, and Ferro v. Mazzola, decided August 
20, 1949—appear to have been entertained on the same basis. The reports 
are not specific as to dates of trial in first instance and of appeal, or as to the 
actual situation with respect to the military occupation. 

Panagos v. Drossopulo,** decided on November 15, 1948, was an appeal 
from a judgment entered during the war by the Court of Appeal of Rhodes. 
By Article 14 of the Treaty of Peace, ‘‘Italy hereby cedes to Greece in full 
sovereignty the Dodecanese Islands . .. ,’’ including Rhodes. The Court 
of Cassation was very clear that the appeal must be dismissed. By the fact 
of cession, every legal relation between the Italian state and the cause came 
toanend. It concluded: 


E Vinsuperabile impossibilita d’esercizio della funzione giuridizionale 
dell’autorita giudiziaria italiana su quel rapporto priva anche questa 
Suprema Corte di poteria su di esso esercitare quale organo del potere 
statuale de cut é investita. 


This is a hard-headed view of hard facts. 
With this background ** we come to the cases on which this note would 


15 Cass. civ. I, 11.10.48, n. 1725, ibid., 1948, 3° Quad., p. 741, No. 1774. 

16 Cass. civ. I, 20.8.49, n. 2366, ibid., 1949, 2° Quad., p. 783, No. 1916. 

17 Cass. civ. Sez. Un., 15.11.48, n. 1823, ibid., 1948, 3° Quad., p. 684, No. 1660. 

18 As bearing upon the psychological situation, reference should be made to the address 
of Professor Ermanno Cammarata, Rector of the University of Trieste, at the opening 
of the academic year on Dec. 4, 1949, published in the Giornale del Lunedi of Dec. 
5. It argued that the words ‘‘Italian sovereignty ... shall be terminated upon the 
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focus—appeals from Trieste entertained by the Court of Cassation and 
decided respectively on September 26, 1950, and March 15, 1951. In the 
former case, Ferronato v. Brocchi,® the Trieste court’s judgment had been 
rendered on January 15, 1945, at a time, that is, prior to the occupation of 
Venezia Giulia by the Allied Forces. In the latter, C.E.A.T. v. Societa 
Hungaria,” the Trieste court’s judgment was of March 29, 1950, subsequent 
to the entry into force of the Treaty by which Italian sovereignty over the 
area was terminated. In each case the Court of Cassation sustained juris- 
diction to enter a judgment operative in a place (1) no longer under 
Italian sovereignty, a place (2) which, pursuant to the Treaty, was being 
administered by the Allied Military Government whose order forbade re- 
sort to any court outside the occupied territory. There were thus two dis- 
tinct bars to the exercise of jurisdiction. 

In the Ferronato case the court said of its clear-cut judgment dismissing 
the appeal from Rhodes that more careful study led to a different conclusion. 
The right to appeal was born at the time of the judgment sought to be 
reviewed; what mattered was the nationality of the judgment, not the 
factual situation that had come into being after its rendition. The cause 
pertained to the Italian juridical system; hence it belonged to the court 
at the apex of that system to pass final judgment. 

The court then turned to the question whether its jurisdiction was con- 
trolled by proclamations issued first by the German authority and then by 
the Allied Forces prohibiting appeal in cassation from the court at Trieste. 
On this point the Court referred to Article 43 of the Hague Regulations 
Respecting the Laws and Customs of War on Land: the occupying forces 
shall respect, unless absolutely prevented, the laws in force in the country. 
On the basis of this provision, said the court, it had already denied 
relevancy for the Italian juridical system of such proclamations of the 
German Military Government; for the same reasons it now adopted that 
solution as to analogous proclamations of the Allied Military Government. 

The opinion of March 15, 1951, took off from the ground thus assumed: 
it was the nationality of the decision, whether it belongs or does not belong 
to the juridical system of which the appellate judge is a part, that deter- 
mines appellate jurisdiction. Assuming ‘‘for simplicity of demonstration”’ 
that, by Article 21, Italian sovereignty over Trieste had really been termi- 
nated, still the Provisional Régime was a transitory stage from one system 
(the Italian) to another (that of the FTT) during which the pre-existing 


coming into force of the present Treaty’’ really did not mean ‘‘shall be extinguished’’; 
that the extinction of sovereignty was conditioned on the actual setting up of the an- 
ticipated government of the Free Territory, and that Trieste was still subject to 
Italian sovereignty. 

The Court of Cassation, in the decisions here discussed, does not found its reasoning 
on the ‘‘Cammarata thesis.’’ 

19 Cass. civ. Sez. Un., 26.9.50, n. 2552. Foro Italiano, 1950, I, p. 1129. 

20 Cass. civ. Sez. Un., 15.3.51, n. 658, ibid., 1951, I, 282. 
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system was to continue. (Article 10 of Annex VII provides: ‘‘ Existing 
laws and regulations shall remain valid unless and until revoked or sus- 
pended by the Governor. .. .’’) So the courts at Trieste remained organs 
of the Italian state. As to the Allied Military Government, it now derived 
its powers, not from conquest, but from the Treaty; it remained limited, 
however, by Article 43 of the Hague Regulations, whereby military occupa- 
tion does not destroy or suppress the juridical system of the occupied state 
or have any effect upon the state and its governmental organs which con- 
tinue to exercise their authority in its name. The Military Government 
must abide by the laws of the occupied state: G.O. No. 6 was in conflict with 
that obligation and would not be recognized by the Court of Cassation. 

Now this reasoning is plainly wrong, a compounding of errors. Take 
first the matter of the effect of a termination of sovereignty. (Exclude for 
the moment the matter of the powers of a military occupant, which is 
quite separable.) Territory Z is lost to State A, A’s sovereignty over Z is 
‘‘terminated.’’ The instrument may provide that existing laws shall re- 
main in effect until amended or repealed. A mere stipulation that the 
property and acquired rights of the inhabitants shall be respected neces- 
sarily requires observance of the law on which such property and rights 
were based, namely, the law of A. The judges of the acquiring state, or of 
the separate Territory of Z, will resort if need be to authoritative materials 
to learn what that law provides for cases arising before them. It may be 
strange and, in one sense, foreign law to them, in that they are applying 
law derived from the foreign sovereign A. To the judges in State A, the 
basic law of the Territory of Z is familiar, being in a sense their own na- 
tional law; yet inasmuch as A’s sovereignty over Z is terminated, Z and its 
law have become foreign to the judges of A. The principle is obvious, 
though one may perform a sleight of hand with the words. There was 
‘French law’’ in Louisiana after the Louisiana Purchase, ‘‘ Mexican law’’ 
in Texas and California, and for that matter ‘‘ English law’’ in the original 
States after 1776: but it is American courts that have applied it whether 
familiar or strange. The Italian Court was acting on the right principle 
in the earlier case when it held that the moment Rhodes was lost to Italy 
the power of the Italian court over an appeal from Rhodes was lost. 

Italian sovereignty over Trieste was ‘‘terminated’’—came to an end—on 
a certain day. The treaty provision is really unequivocal. The United 
States and British Governments, and that of France as well, have gone on 
record as favoring retrocession. The actual Administration at Trieste 
urges that solution, and in the meantime follows Italian legislation as 
closely as practicable. But for the present Trieste remains foreign to Italy, 
and the ‘‘trustee administration’’—no matter for the moment that it hap- 
pens to be a military administration—is following a plain duty in in- 
sisting that the governmental organs of Trieste are not organs of the 
Italian state and that the Italian state, whether by its legislature or its 
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executive government or by the voice of its judiciary, does not command 
in the Free Territory. 

Turn now to Article 43 of the Hague Regulations. The Italian court 
purports to be giving a general construction to the article: its holding was 
not addressed to the peculiar situation of the Allied Military Government of 
Venezia Giulia or of the Free Territory of Trieste. The text reads: 

The authority of the legitimate power having in fact passed into the 
hands of the occupant, the latter shall take all the measures in his 
power to restore, and ensure, as far as possible, public order and 
safety, while respecting, unless absolutely prevented, the laws in force 
in the country. 


What is involved in ‘‘respecting the laws?’’ The preparatory materials 
at the Hague Conferences record no discussion of the specific point involved 
in the court’s holding. But the situation envisaged is one wherein the 
military forces of one government (or of Allied Governments) have ex- 
cluded another government from a portion of its territory ; the two parties 
are at war with one another; normal friendly intercourse is suspended ; con- 
siderations of comity have no place; even private communication between 
the two zones will have been forbidden. And yet ‘‘the laws in force’’ in- 
cludes the legislation on appellate jurisdiction, which the occupying Power 
must ‘‘respect’’ by permitting appeals from the local courts to be carried 
to the higher courts of the enemy country! A moment’s reflection will 
suffice to reject this far-fetched contention. Reference to discussions of 
Article 43 in the books, with their observations on actual practice, will 
show that no such obligation is recognized. The excellent discussion of 
‘‘Occupation of Enemy Territory’’ in the British Manual of Military Law, 
and the more concise but no less accurate summary in the American Rules 
of Land Warfare, make clear that those governments recognize no such rule 
as the Italian court sought to derive from Article 43. 

The free governments that are today concerting measures for combined 
defense have a common interest in supporting sound doctrine in the law 
of military government and civil affairs. The work of reconstruction in 
liberated and occupied countries which followed progress of the Allied 
Forces in the Mediterranean, European, and Pacific Theaters during the 
late war was an important and a perplexing aspect of Allied operations. 
Principles of the law of occupation had to be applied in the context of a 
combined resistance to the totalitarian powers of the Axis—with due re- 
spect for ‘‘the laws in force,’’ but with a sturdy determination, too, to sub- 
stitute liberal for Fascist principles in law and administration. The ex- 
perience thus developed is an important asset today. Im making a bad 
precedent to meet the special situation in Trieste the Italian court has 
created confusion where it is to the common interest to maintain firm prin- 


ciple. 
CHARLES FAIRMAN 
21 36 Stat. 2277, 2306. 
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CURRENT NOTES 


IN MEMORIAM: GEORGE GRAFTON WILSON 


George Grafton Wilson, Nestor of the American Society of International 
Law, died at Cambridge, Massachusetts, on April 30, 1951. <A teacher all 
his life, he exemplified to students for 60 years Aristotle’s characteriza- 
tion of the teacher as one of the ‘‘golden men.’’ No one in the last half- 
century has guided as many persons into the ways of international law, 
or had as continuous an influence upon its content. He had entered his 
89th year, having been born at Plainfield, Connecticut, March 29, 1863. 

Wilson was the last survivor of the group that originated the American 
Society of International Law at the Lake Mohonk Conference on Inter- 
national Arbitration. On June 2, 1905, on a proposal by George W. Kirch- 
wey, a group of 21 adopted a report to establish the American Society of 
International Law and to issue a journal as its organ. Oscar S. Straus was 
named Chairman and James Brown Scott Secretary. The other signers 
were David J. Brewer, George Gray, John W. Foster, Andrew D. White, 
Jacob M. Dickinson, James B. Angell, W. W. Morrow, John W. Griggs, 
John Bassett Moore, Theodore S. Woolsey, Leo S. Rowe, Everett P. Wheeler, 
Robert Lansing, Chandler P. Anderson, Charles Henry Butler, Joseph H. 
Beale and Charles N. Gregory. The next year the Society was under way 
and at its first annual meeting April 19-20, 1907, there were over 400 
members. The JourNAL began publication in 1907, with Wilson as one 
of its editors. He succeeded Scott as Editor-in-Chief in 1924 and for 19 
years guided the JouRNAL until in 1943 he resigned to become Honorary 
Editor-in-Chief. 

As a college teacher Wilson’s career extended from 1891 to 1943, over a 
half a century. He received an A.B. degree at Brown University in 1886, 
was school principal at Groton, Connecticut, in 1887, took the Brown A.B. 
in 1888, was principal of the Rutland, Vermont, high school in 1889-90, 
studied at Heidelberg, Berlin, Paris and Oxford in 1890-91 and was awarded 
his Ph.D. at Brown in 1891. He joined the Brown faculty as associate pro- 
fessor of social and political sciences that year and became professor in 
1894. In 1908 he began giving courses in international law at Harvard 
College, where he became professor of international law in 1910 and emeritus 
in 1936. He was professor of international law at the Fletcher School of 
Law and Diplomacy from 1933 to 1937 and a special lecturer until 1943. 

It was Wilson who gave form and substance to the training of naval offi- 
cers in international law at the Naval War College at Newport. Freeman 
Snow of the Harvard faculty started a series of lectures there in 1894 and 


1 See Proceedings of the Society, 1907, p. 23. 
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died before the course was finished. His manuscript and notes were put 
into a book by Charles H. Stockton, then a commander, and a second edition 
of this International Law; a Manual based upon Lectures delivered at the 
Naval War College was issued in 1898, immediately after the Spanish- 
American War. The sporadic lectures at the Naval War College were 
taken over by Wilson from John Bassett Moore in 1900, and for nearly four 
decades, until 1937, Wilson’s annual volumes of International Law Topics 
or Situations bore the imprint of the Naval War College. The 7,000 pages 
of the Naval War College brochures constitute Professor Wilson’s major 
contribution to international law. Occasionally these were documentary 
compilations, but every volume was intended to provide the naval officer, 
at home and alone in foreign ports, with precise answers to problems he 
might face. A typical volume ran to 200 pages and posed six to eight ques- 
tions. The precedents, regulations and instructions were applied to the 
hypothetical facts and their solution recorded. The result was a series of 
monographs superior in form and definiteness. 

The topics were not academic. I remember dropping into Wilson’s office 
when he was reading in Foreign Relations, 1905, the Japanese ordinance 
on ‘‘defense sea areas.’’ We discussed the ordinance to the offhand conclu- 
sion that a navy at war had about the same right to proclaim a strategic 
area on the high seas as municipal authorities might to close a street tem- 
porarily with signs of ‘‘men working.’’ In International Law Situations, 
1912 ‘‘Strategic Areas on High Seas’’ concludes that the commander of a 
United States cruiser should decline to escort a merchant vessel through a 
high-sea area proclaimed by a belligerent and should advise its master 
to keep clear of the area as warned by a cruiser of the belligerent. During 
the war of 1914-18 such areas were set up and in 1939 the ‘‘Neutrality 
Act’’ identified ‘‘combat areas,’’ while now the Inter-American Treaty of 
Reciprocal Assistance reverses the device and proclaims a hemispheric area 
to be defended. 

Wilson was an educator in the natural sense of the word—he drew out 
his students with the deft wisdom of a quiet umpire. Few who were ex- 
posed to his classroom technique failed to think, and many formed there 
habits of active cogitation and cognition that lasted a lifetime. For many 
years three hours a week in the first course were divided as two lectures and 
one hour’s discussion of a problem applying the principles divulged in the 
lectures. Current events were frequent subjects taken up in the classroom, 
sometimes involving the solution of a problem in the news, sometimes an 
analysis of positions taken in current diplomacy. Another feature of his 
teaching was a ‘‘clipping thesis,’’ requiring close following of the news to 
see to what extent the rules under study related to the run of events. 

The method was semi-Socratic, with all hands participating and the pro- 
fessor quizzically watching an argument that fell short of debate. Usually 
the class arrived at their own conclusion, but if Mr. Wilson had occasion to 
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rule, the pronouncement was clear and impeccably sound. He thought 
much, weighed facts carefully, and matured conclusions conscientiously. He 
would have been better, but not more favorably, known had he jumped into, 
and vocalized promiscuously during, the crusades that littered the decades 
of his activity, as some of his contemporaries did. His judicious mind 
avoided controversy, and his conclusions were implicit with wisdom and a 
high sense of balance. 

His writing was better than it looked, uncluttered by philosophical com- 
plications and simply expressed. Almost any paragraph could be blown 
up into a monograph. I did 30,000 words on the violation of treaties thirty- 
five years ago and at the end found that I had only supported 300 words of 
his with analysis and incidents. It was from Wilson that came the concept 
of a scholarly paragraph being of so fine a texture that it could be expanded 
into an article or monograph without more distortion than a film frame 
receives in projection on the screen. The cogency of his writing was prob- 
ably affected by the precision of his work at the Naval War College, but it 
was also due to diligence. For two score years you could find Wilson in his 
office any time from 9 a.m. till 10 p.m., though his iterated plaint was that 
“they build the nights so close to the mornings these days.’’ At any 
moment he was available for advice or consultation. 

The teacher in Wilson lay behind two volumes. In 1901 with George 
Fox Tucker he did the textbook, International Law, which went into a 10th 
edition thirty-six years later. In 1910 he published the Hornbook Series 
volume, Handbook of International Law, which saw a third edition in 1939. 
Though unpretentious, these works were the basis of his teaching, supple- 
mented by a reserved list of other writers, and literally hundreds of teachers 
throughout the world owed and still owe their training to Wilson’s applica- 
tion of those texts. His contributions to ‘‘Cyc,’’ restating international law 
in terms of judicial decisions, put his subject-matter in the idiom of the 
municipal lawyer. Three of his early books were pioneering efforts, In- 
surgency (1900), Submarine Telegraph Cables in their International Rela- 
tions (1901), and L’Insurrection (1902). He edited the centenary edition 
of Wheaton’s International Law, published in the Classics Series in 1936. 
Another edited volume was The Hague Arbitration Cases (1915). 

In addition to service at the Naval War College, Wilson’s official work 
included that of plenipotentiary delegate to the London Naval Conference, 
Where he and Louis Renault had great influence on the Declaration of 
London of 1909, and service as adviser to the American Delegation to the 
Washington Conference on Limitation of Armament, 1921-22. He settled 
with The Netherlands the account of the ships taken over by angary in 
1917-18 at about a fourth of the cost per ton of the arbitral award in a like 
case. The instances for thirty-five years in which his advice or ruling kept 
naval feet out of sloppy seas are innumerable and unrecorded. 

He was a member of the Institut de Droit International and long a di- 
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rector of the Revue de Droit International. He was breveted with the 
LL.D. in 1911 by Brown University and the University of Vermont and in 
1937 by the University of Hawaii. The main dormitory and commons of 
the Fletcher School of Law and Diplomacy is Wilson House, and to the 
school he gave his large library on international law in 1946. 


Denys P. 


FORTY-FIFTH ANNUAL MEETING OF THE SOCIETY 


The Forty-Fifth Annual Meeting of The American Society of Interna- 
tional Law took place at the Hotel Washington in Washington, D. C., from 
April 26 to April 28 last. The general theme of the meeting was the position 
of the United States in world affairs, with special reference to international 
conventions. The meeting opened on Thursday afternoon, April 26, under 
the chairmanship of Dr. Charles G. Fenwick of the Pan American Union, 
with a discussion of United States constitutional issues raised by the Ameri- 
can position in international affairs. The Honorable Adrian §. Fisher, 
Legal Adviser of the Department of State, delivered an address on ‘‘ Ex- 
ecutive Powers in Foreign Relations,’’ with particular reference to the Presi- 
dent’s powers as Commander-in-Chief of the armed forces. Professor 
Charles E. Martin of the University of Washington discussed ‘‘ Presidential 
Discretion in World Affairs through Executive Agreements,’’ pointing out 
the distinctions between treaties and executive agreements and the presi- 
dential powers in relation thereto. Mr. Francis O. Wilcox, Chief of Staff 
of the Senate Committee on Foreign Relations, spoke on ‘‘The President’s 
Authority to Send Armed Forces Abroad,’’ particularly in connection with 
the obligations assumed by the United States under the North Atlantic 
Treaty. 

President Manley O. Hudson formally opened the meeting on Thursday 
evening with an address on ‘‘The Common Interpretation of the Mandates 
of International Law,’’ in which he reviewed the progress of the past half- 
century in developing international organs for the interpretation and ap- 
plication of principles of international law, and emphasized the achieve- 
ments of the World Court first established in 1920 and continued under the 
United Nations Charter of 1945. Following the Presidential address the 
Honorable Christian A. Herter, Member of Congress, delivered an address 
on ‘‘The Relation of the House of Representatives to the Making and 
Implementation of Treaties.’’ 

The session on Friday morning, April 27, was devoted to a discussion of 
“‘The Legal Effect of Treaties in Municipal Law,’’ Professor Edwin D. 
Dickinson of the University of Pennsylvania Law School presiding. Pro- 
fessor Alona E. Evans of Wellesley College read a paper on ‘‘Some Aspects 
of the Problem of Self-Executing Treaties.’? She was followed by Mr. 
Edgar Turlington of the District of Columbia Bar, who discussed ‘‘The 
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Special Position of Federal States’’ in relation to treaties. Professor 
Lawrence Preuss of the University of Michigan spoke on the ‘‘ Execution 
of Treaty Obligations through Internal Law,’’ comparing the United States 
system with those of some other countries. 

On Friday afternoon the subject of the meeting was ‘‘Particular Prob- 
lems concerning Incorporation of Treaty Provisions.’’ Dr. Pitman B. 
Potter of American University presided. Dr. Josef L. Kunz of the Uni- 
versity of Toledo discussed ‘‘Present-day Efforts at International Protec- 
tion of Human Rights,’’ giving a critical analysis of the Convention for 
the Prevention and Punishment of the Crime of Genocide. Dr. Alwyn V. 
Freeman, former member of the Inter-American Juridical Committee, spoke 
on ‘‘The Rights of Aliens and Human Rights.’’ The final paper on the 
Friday afternoon program was a report of the Society’s Committee to Study 
Legal Problems of the United Nations, presented by the Chairman of the 
Committee, Professor Clyde Eagleton of New York University. The report 
dealt with the handling of treaties by the Secretariat of the United Nations. 

‘Sanctions under the United Nations Charter’’ was the subject of the 
session on Friday evening, presided over by President Hudson. Mr. Benja- 
min V. Cohen, Alternate U. S. Representative to the United Nations, dis- 
cussed ‘‘Principles Governing the Imposition of Sanctions under the 
Charter.’’ Mr. Harding F. Bancroft, Deputy U. S. Representative on the 
United Nations Collective Measures Committee, spoke on ‘‘The United 
Nations as a Collective Security Organization,’’ and Professor Quincy 
Wright of the University of Chicago, presented a paper on ‘‘ Collective Se- 
curity in the Light of the Korean Experience.”’ 

The meeting concluded on Saturday evening, April 28, with the annual 
banquet presided over by Judge Hudson and attended by members of the 
diplomatic corps in Washington, government officials and other members 
of the Society. H. E. Dr. Hildebrando Accioly, Chairman of the Council of 
the Organization of American States, spoke briefly on the problem of sanc- 
tions under the inter-American system, with reference to the Treaty of 
Reciprocal Assistance signed at Rio de Janeiro in 1947. Dr. Alberto Lleras, 
Secretary General of the Organization of American States, spoke on the 
subject of the inter-American regional security system. Brief remarks 
were also made by Dr. Ivan Kerno, Assistant Secretary General in Charge 
of Legal Affairs of the United Nations, and by the Honorable Everett W. 
Mattoon, Assistant Attorney General of the State of California. 

At the business meeting of the Society on Saturday morning, April 28, 
the final steps were taken for the incorporation of the Society as provided in 
the Act of Congress approved on September 20, 1950, and in the resolutions 
of the Executive Council of November 11, 1950.1 The following resolution 
was adopted: 


See this Journat, Vol. 45, No. 1 (January, 1951), pp. 155-162. 
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RESOLVED, That: 


(a) The corporation accepts incorporation provided for in the Act of 
Congress approved September 20, 1950 (Pub. Law 794, 81st Congress, 
Chap. 958, 2d Session, 64 Stat. 869). 

(b) The corporation adopts as its constitution, by-laws and regula- 
tions the constitution, by-laws and regulations of the American Society 
of International Law, an unincorporated association. 

(c) The persons now serving as President, Honorary President, Vice 
Presidents, Honorary Vice Presidents, Secretary, Treasurer, Assistant 
Treasurer, Executive Secretary, and members of the Executive Council 
of the said unincorporated association shall serve in the same capacities 
on behalf of the corporation from the date of the said meeting until 
the expiration of the periods for which they were chosen by the said 
unincorporated association. 

(d) The committees and employees of the unincorporated association 
shall become committees and employees of the corporation on the date 
of the transfer of the property and business of the association to the 
corporation. 

(e) The corporation adopts as its seal the seal of the unincorporated 
association, with appropriate modifications. 

(f) the corporation designates as its agent in the District of Co- 
lumbia, to accept service of process for the corporation, William S. 
Culbertson, a member of the corporation residing at 2101 Connecticut 
Avenue, N. W. 

(g) The corporation authorizes Lester H. Woolsey and Charles G. 
Fenwick to accept for the corporation the property and business of the 
unincorporated association, subject to all liabilities and obligations of 
the association, and to execute and deliver any and all instruments 
which may be necessary or desirable in connection with the acceptance 
of the said property and business. 


As has been the custom of the Society, the business session began with 
the reading of the list of members who had died during the past year. 
Among these were Dr. Dionisio Anzilotti, former Judge of the Permanent 
Court of International Justice and honorary member of the Society, the 
Honorable Henry L. Stimson, an honorary Vice President of the Society, 
and Mr. Frank E. Hinckley, one of the original members. Appropriate 
minutes regarding these members were presented and placed in the records 
of the meeting. 

The Society also adopted the two following resolutions of interest to its 
members : 


RESOLUTION ON STATE DEPARTMENT PUBLICATIONS 


RESOLVED, That the Society notes with satisfaction the authorization 
by the Act of September 23, 1950 (64 Stat. 979) of the inauguration 
of an annual compilation entitled ‘‘United States Treaties and Other 
International Agreements’’ to begin as of January 1, 1950 and to be 
published by the Secretary of State separately from Statutes at Large; 
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That, in addition to the publication in separate bindings of the 
treaties proclaimed in 1948 and 1949 as a part of Statutes at Large, 
a compilation of the treaties and other international agreements 
brought into force subsequently to the issuance of Senate Document 
134, 75th Congress, 3d session, ‘‘Treaties, Conventions, International 
Acts, Protocols and Agreements between the United States of America 
and Other Powers, 1923-1937, Vol. IV,’’ should be published to the 
end that all treaties and agreements to which the United States is or 
has been a party may be available in a series of volumes; 

That the Society urges that steps be taken to accelerate the prepara- 
tion of United States Treaty Developments, which should be published 
in print, not by the offset process ; 

That the Society expresses its great concern over the imbalance of ap- 
propriations for the Publications of the Department of State which has 
arisen because of the large editions of materials for adult education 
programs and which should not be allowed to restrict the established 
program of issuing such essential documentation as Foreign Relations 
of the United States; 

That the Society expresses its satisfaction at the project to reprint 
such volumes of Hackworth’s Digest of International Law as are out of 
print, and calls the attention of the Department of State to the need 
for a supplement to this publication, with a digest of important legal 
decisions, issued annually if possible; 

That the Society urges the use of the Department of State Bulletin 
for the publication of as much current documentation as may be 
practical, bearing in mind the requirement that the Bulletin include 
all current decisions on policy as released. 


RESOLUTION ON TREATIES OF JUDICIAL ASSISTANCE 


Wuereas, Members of the American Society of International Law, 
engaged in the practice of law, have encountered serious difficulties in 
obtaining evidence and the testimony of witnesses abroad for use in 
legal proceedings within the United States; now, therefore, be it 

ReEsOLveD, That the American Society of International Law favors 
the negotiation of treaties and agreements of judicial assistance and 
urges the Department of State to enter upon the negotiation of such 
treaties and agreements at the earliest opportunity. 


Sir Cecil J. B. Hurst, former Judge of the Permanent Court of Inter- 
national Justice, and a member of the Society since 1907, was elected an 
honorary member of the Society. 

Judge Manley O. Hudson was re-elected President of the Society for the 
ensuing year. The following were also re-elected for the coming year: 
Honorary President, The Honorable Dean G. Acheson; Vice Presidents, 
George A. Finch, Edwin D. Dickinson, Philip C. Jessup; Honorary Vice 
Presidents, Philip Marshall Brown, Frederic R. Coudert, William C. Dennis, 
Charles G. Fenwick, Cordell Hull, Charles Cheney Hyde, Justice Robert H. 
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Jackson, Arthur K. Kuhn, Honorable George C. Marshall, Honorable Elbert 
D. Thomas, Charles Warren, George Grafton Wilson,? Lester H. Woolsey. 
The Honorable John Foster Dulles was elected an Honorary Vice President. 

The following were elected members of the Executive Council to serve 
until 1954: W..J. Bivens, Michael Francis Doyle, John N. Hazard, Luey 
Somerville Howorth, John E. Lawson, Herbert S. Little, Dean Rusk, Rich- 
ard Young. Miss Ruth E. Bacon, of the Department of State, was elected 
to fill a vacancy in the Executive Council, to serve until 1952. 

The Nominating Committee for the coming year was elected as follows: 
Stanley K. Hornbeck, Chairman; Edward W. Allen, Willard B. Cowles, P. J. 
Kooiman, Brunson MacChesney. 

Immediately following the adjournment of the business meeting of the 
Society, the Executive Council met at noon Saturday, April 28. It re- 
elected Mr. Edward Dumbauld, Secretary of the Society, and Mr. Edgar 
Turlington, Treasurer, for the coming year. It also reappointed Miss 
Eleanor H. Finch, Executive Secretary, and Mr. Denys P. Myers, Assistant 
Treasurer. The Council noted with regret the resignation of Professor 
Malbone W. Graham and re-elected the other members of the Board of 
Editors of the JouRNAL, Judge Hudson being made an honorary editor as of 
May 9, 1951. The following new members were elected to the Board: Pro- 
fessor Charles Fairman, Stanford University ; Professor Hans Kelsen, Uni- 
versity of California; and Mr. Richard Young, Harvard University. The 
Council also adopted regulations governing the activities of the Society, such 
regulations consisting of a revised compilation of directions and authoriza- 
tions previously adopted by the Council from time to time in the form of 
resolutions. The regulations as adopted on April 28 will appear in the 
Proceedings of the Society for 1951. 


ELEANOR H. Finca 
Executive Secretary 


SOVIET COMMENTS ON INTERNATIONAL LAW AND INTERNATIONAL RELATIONS 


The feeling of self-righteousness, so typical of the Soviet régime, is ex- 
pressed in the editorial articles of the December, 1950, and January and 
February, 1951, issues of the Sovetskoe Gosudarstvo 1 Pravo. The Febru- 
ary, 1951, issue (No. 2, 1951) carries an article entitled ‘‘ Aggression 
and Intervention in the Far East in the Light of International Law,’’ by 
Professors V. N. Durdenevskii and A. M. Ladyzhenskii. The two authors 
accuse the United States of a long record of intervention : 


After the First World War the U.S. imperialists began a very big game 
in the Far East, having proclaimed in the Washington Treaty of 1922 
the principle of the ‘‘open door’’ and having used their economic power 


2 Deceased April 30, 1951. See above, pp. 526, 549. 
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in forcing that door and in eliminating their competitors. The two 
most important rivals—Japan and England—were successfully pushed 
out by the Americans who profited to a large degree from the events of 
the Chinese Civil War and the Second World War.’’ (p. 54.) 


The purpose of the present American policy in the Far East is, according to 
the authors, to recover the positions lost after the defeat of the Kuomintang. 

The article recalls older ‘‘black’’ marks on the American Far Eastern 
record: 


Dulles,’ the grandfather of the not unknown in our time warmonger 
John Dulles, was acting as an American adviser to Japan at the time of 
the conclusion of the peace with China in 1894 and strongly recom- 
mended to the Japanese the annexation of Formosa; the meaning of the 
‘‘mediation’’ by Theodore Roosevelt is well known too, as he effectively 
helped the Japanese in their retaining at the end of the Russian- 
Japanese war the conquests in Manchuria, the Sakhalin and the Kurile 
Islands.’’ (Footnote at pages 53 and 54.) 


Of course, American intervention in the Far East reached its peak with 
the Korean action. While at the time of the publication of that particular 
issue of the Sovetskoe Gosudarstvo i Pravo such problems as the bombing 
of Chinese bases in Manchuria and the blockade of the Chinese coast were 
only in the stage of public discussion in the U. S., the two authors accepted 
as facts ‘‘. . . many cases of bombing of Manchurian territory by the 
American armed forces, the blockade of the Chinese coasts by the U. S. 
Navy ...’’ (p.55.) This and the armed action in Korea, combined with 
the presence of the Seventh Fleet in the waters of Formosa, make up the 
Soviet picture of American intervention. The latter contains all the ele- 
ments of an aggression, because (here the authors quote the text of a resolu- 
tion adopted by the Soviet-sponsored Second Peace Congress which was 
held this year in Warsaw) ‘‘. . . an aggression is any illicit action on the 
part of a State which is the first to use its armed forces against another 
State, whatever might be the alleged pretext.’’ (p. 55.) 

The authors state that aggression in the sense of international law may 
occur only in relations between states. The use of force by one section 
of the population against another may never be qualified as an aggression; 
this would be only a civil war. They quote abundantly international docu- 
ments and doctrine to prove the validity of their distinction, which is ob- 
jectively true: the course of Prof. Saldana at the Hague Academy of 
International Law in 1925, the Covenant of the League of Nations, the 
Harvard Draft Treaty of 1939 on the Rights and Duties of States in Case 
of Aggression, the United Nations Charter, the Rio de Janeiro Treaty of 


1 This is an erroneous reference to ex-Secretary of State John W. Foster, who actually 
participated in the Japanese-Chinese peace negotiations. He was at that time an adviser 
to the Emperor of China. 
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1947, and the discussions within the United Nations International Law 


Commission. 


In contradistinction to those definitions [of aggression] the North 
Atlantic Pact of April 4th, 1949, understands by aggression ‘‘an armed 
attack’’ directed against one of the contracting powers, but one does 
not know from which quarter such an attack might come; thus it is 
admitted apparently that an aggressor might not be a State or, at least, 
not necessarily a State. This has been done without doubt deliberately, 
as the North Atlantic Pact has aggressive purposes, and its authors 
attached a great importance to blurring of the concept of aggression. 
(p. 56.) 

Although the use of armed forces represents for the authors the main 
form of aggression, they consider such a definition as being too narrow, 
because there might be cases of indirect aggression. They refer to the two 
identical conventions for the definition of aggression concluded by the 
Soviet Union with her neighbors in London on July 3 and 4, 1933. They 
enumerate the contracting parties: the U.S.S.R., Turkey, Poland, Czecho- 
slovakia, Iran, Yugoslavia, Afghanistan, Rumania and Finland. As the 
undersigned took an active part in the drafting of those conventions, it might 
not be out of place to remind the Soviet authors of the three omissions on 
their list of signatories—Lithuania, Latvia and Estonia, whose annexation 
seven years after the conclusion of the London conventions did not particu- 
larly enhance the value of Soviet international pledges. They might not 
like to be reminded of other facts: the invasion by Soviet armed forces on 
September 17, 1939, of Polish territory, the attack on Finland in the same 
year, and the ultimatum presented to Rumania in the following year. Yet 
those actions could hardly be reconciled with the London conventions, which 


stated in their Article 2: 


. . . the aggressor in an international conflict . . . will be considered 
the state which will be the first to commit any of the following acts: 


1. Declaration of war against another state; 

2. Invasion by armed forces, even without a declaration of war, of 
the territory of another state; 

3. An attack by armed land, naval or air forces, even without a 
declaration of war, upon the territory, naval vessels or aircraft of an- 
other state; 

4. Naval blockade of the coasts or ports of another state; 

5. Aid to armed bands formed on the territory of a state and invad- 


ing the territory of another state .. .” 


The action against Poland engaged at that time in repelling the Nazi in- 
vasion, as well as that against Finland, corresponded exactly to the pro- 
visions in Art. 2, pars. 2 and 3, of the London conventions, not to mention 
the Pacts of Non-Aggression which should have protected those two states 


2 This JOURNAL, Supp., Vol. 27 (1933), p. 193. 
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against a Soviet invasion. The ultimatum to Rumania was accompanied by 
threats to commit acts forbidden by the same conventions of 1933. 

One could wonder what the Chinese action in Korea represents in the light 
of the London conventions. To this query the Soviet authors have a ready 
answer. They refer to the Vth and XIIIth Hague Conventions, under 
which a neutral state does not assume any responsibility for its nationals 
who may take part individually in hostilities carried on by one belligerent 
against another.’ 


The participation of foreign volunteers in civil wars may not be 
qualified as intervention. Once upon a time Polish volunteers took 
part in the struggle for the independence of the United States and 
later on fought in Garibaldi’s formations for the unification of Italy; 
during the Cuban Civil War in 1897 quite a few Americans fought in 
the Army of Maceo; volunteers of 58 nations fought for the Republican 
Government in the Spanish Civil War of 1936-1939 ; however, nobody 
has qualified a state as an interventionist, because its nationals acted 
as volunteers. (p. 59.) 


Messrs. Durdenevskii and Ladyzhenskii must have read Alice in Wonder- 
land, if they compare the mass intervention of the regular Chinese armies 
in Korea with the individual acts of such persons as Kosciusko or Pulaski. 
If they wanted to find a better analogy in the history of the War of Inde- 
pendence, they should have referred to General Rochambeau and his ex- 
peditionary corps and to Admiral de Grasse and his navy; but France 
did not deny at the time her responsibility for the action of her regular 
armed forces. Even if one would accept for the sake of the argument the 
contention that the Chinese soldiers fighting in Korea are volunteers, how 
can one reconcile the formation of their military units and their support 
on Chinese territory with Art. 2, par. 5, of the London conventions, which 
are treated by the two authors as though they were a part of general inter- 
national law? 

The Soviet authors condemn very severely any intervention, even such 
as would not involve an actual use of force: 


The entry of the armed forces of the intervening State on the territory 
of another State is not the necessary requirement of an intervention. The 
latter may take various forms, if there are only the elements of a direct 
or indirect coercion, or, at least, of a threat of coercive measures. This 
is why the intervention may take the form of a direct armed action 
(entry of the land forces, naval bombardment or air bombing, artillery 
fire across the frontier, naval blockade) as well as those of terroristic 


3’ The Soviet authors had in mind Art. 6 of the Vth Hague Convention which states: 
‘“‘A neutral power does not incur responsibility from the fact that individuals cross its 
frontier singly in order to enlist in the service of the belligerents.’’ They seem to have 
forgotten Art. 4 of the same Convention: ‘‘No body of soldiers shall be organized or 
enlistment bureaus opened in the territory of a neutral power for the benefit of the 
belligerents. ’’ (This JourNaAL, Supp., Vol. 2 (1908), pp. 119, 118.) 
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action through sending saboteurs and assassins, organization and sup- 
port of armed revolts, diplomatic pressure combined with a menace of 
the rupture of diplomatic relations and the use of force, economic 
pressure in the guise of a boycott while maintaining economic relations 
with other States, or any other unilateral coercive action, a dictate. 


(p. 58.) 


Bearing in mind this wide definition of an illegitimate intervention, one 
might be tempted to test it by applying it to the Soviet pressure exerted at 
the time of the formation of the people’s republics in Eastern Europe or 
of the Communist coup in 1948 in Czechoslovakia. The fact of this pres- 
sure, made possible by the presence of the Soviet armies in Eastern Europe, 
is formally acknowledged in the Soviet publications. A colleague of the 
two authors, Mr. N. P. Farberov, states, for instance, in his book, The 
Constitutional Law of the Countries of People’s Democracy (Moscow, 
1949), that the people’s régimes were established thanks only to ‘‘the rout 
of Fascism by the armed forces of the Soviet Socialist State and the pres- 
ence of the Soviet Army which prevented the bourgeoisie from seizing 
power and helped the toilers to take government in their own hands.” 
(p. 14.) 

The two distinguished authors should perhaps devote a second thought to 
the two following sentences which they address only to the Western Powers 
because of the latter’s attitude in the United Nations: 
There is a saying that hypocrisy is a tribute paid by vice to virtue, and 
that hypocrisy is thus better than cynicism. But there might be such 
an hypocrisy which is not a tribute paid to virtue, but is a mockery of 
it; such hypocrisy is worse than cynicism. (p. 55.) 

The December, 1950, issue (No. 12, 1950) of Sovetskoe Gosudarstvo 1 
Pravo carries an editorial devoted to the United Nations. Its opening words 
are disarming by their self-confidence: 


The whole world knows that the struggle for true international peace 
and a real international co-operation forms the unalterable foundation 
of the foreign policy of the Soviet Socialist State created by V. I. Lenin 
and J. V. Stalin. (p. 1.) 


The title of the article provides an adequate answer to the question as to 
who is the villain of the international drama: ‘‘The American imperialists 
try to transform the U.N. into a simple annex of the U. S. Department of 
State.’’ If international peace, originally founded upon the Potsdam 
Agreements and the United Nations Charter, is at present imperiled, the 
responsibility is that of the United States and her satellites, among whom 
figure the Western European Powers, the members of the British Com- 
monwealth and the Latin American Republics. The article lists the follow- 
ing offenses against peace committed by the American bloc at the last 
General Assembly: (1) the revision of the United Nations resolution of 
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December 12, 1946, concerning the Franco régime in Spain; (2) the ‘‘ille- 
gal’’ interference in the domestic affairs of Bulgaria, Hungary and Rumania 
by raising the question of the execution of the provisions of the Peace 
Treaties relating to human rights; (3) the ‘‘illegal’’ prolongation of the 
mandate of the United Nations Secretary General by the General Assembly 
alone, without a previous recommendation of the Security Council; (4) the 
so-called Peace Resolution of November 3, 1950, which, according to the 
Soviet authors, illegally transferred the powers of the Security Council to 
the General Assembly, thus undermining the principle of the unanimity 
of the great Powers, which ‘‘is the fundamental principle of the U.N.”’ 
Why was this Peace Resolution adopted? ‘‘The American imperialists hope 
to secure thus for themselves an even greater latitude for using the U.N. for 
aggressive purposes.’’ (p. 3.) 

The same December issue carries an article by Professor F. I. Kozhevni- 
kov on ‘‘Engels’’ Appraisal of 19th-Century Russian Diplomacy.’’ Engels 
considered Tsarist Russia as the main menace to European progress; 
probably for this reason he was inclined to exaggerate its successes, although 
the 19th century also witnessed many failures of Russian foreign policy. 
Although Engels highly praised only the professional skill of the Russian 
diplomats, while being extremely critical of their purposes, Professor 
Kozhevnikov takes a great pride even in this somewhat doubtful tribute 
paid to pre-revolutionary Russia. He notes carefully, with the naive 
pleasure of reborn Russian nationalism, every nice word uttered by Engels 
in regard to the Russian nation. ‘‘Engels noticed frequently the astounding 
courage of the Russian soldiers.’’ (p.19.) ‘‘Marx and Engels had a high 
esteem for the Russian military commanders.’’ (p.19.) But ‘‘ Engels over- 
estimated grossly the réle of foreigners in the Russian diplomacy.’’ (p. 
25.) According to contemporary Soviet writers the Tsarist conquests in the 
Caucasus and Central Asia were not acts of colonial imperialism, because 
they opened to the local backward nations access to a higher civilization and 
bestowed upon them the privilege of a common life with the Russian nation. 
(Of course, similar colonial expansions of other Powers continue to be de- 
nounced as capitalist imperialism.) ‘‘ However, from the point of view of 
general history, Russia, despite all, played, according to Engels, a great 
progressive réle in regard to the backward nations of Asia. . . . Engels in 
one of his letters addressed to Marx observed: . . . ‘Russian dominion 
plays a civilizing réle in the areas of the Black and the Caspian Seas and in 
Central Asia, in regard to the Bashkirs and the Tartars.’’’ (p. 31.) The 
author hastens to add: ‘‘The same applies to the nations of the Caucasus.”’ 
(p. 31.) Engels sounds in this interpretation like a Russian Kipling. The 
annexations accomplished by the Tsars should not be condemned, because 
‘. .. one must not identify Russia with Tsarism and autocracy. Russia is 


above all the great Russian people.’’ (p. 32.) This virtuous nature of the 
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Russian pre-revolutionary conquests is now a familiar theme. M. D. 
Bagirov wrote in the Bolshevik (1950, No. 13, p. 35) : 


Regardless of the arbitrariness and cruelty of the Russian colonizers the 
annexation of the Caucasus by Russia played in regard to the Caucasian 
nations a positive and progressive role. 

The Sovetskoe Gosudarstvo i Pravo follows the general Party line in 
devoting more and more space to the internal politics of the United States. 
For instance, the January issue (No. 1, 1951) contains two articles whose 
content is well summarized by the title of one of them: ‘‘The Fascistization 
| Fashizatzya] of the U.S. A.,’’ by B. A. Shabad (pp. 38-45). The other 
article, entitled ‘‘ The offensive against the democratic forces of the American 
people,’’ has for its author one of the editors of the journal, Professor 
A. N. Trainin, a member-correspondent of the USSR Academy of Sciences. 
Professor Trainin considers that the Internal Security Law of 1950, which 
is the object of his study, abolishes in fact the individual freedoms of 
American citizens. 

Mr. Shabad lists several measures which, according to him, prove the rapid 
transformation of the United States into a Fascist state; of course, the trial 
of the Communist leaders is given its due preminence, vut even American 
scholars are not forgotten: 
Attempting to justify the necessity of the liquidation of the sovereignty 
of nations, the American ‘‘scholarly’’ lackeys of the capital are creating 
all sorts of ‘‘theories.’’ Most of all, the representatives of American 
jurisprudence make great efforts in this respect. For all the superficial 
variety of those ‘‘theoretical’’ investigations by American lawyers (the 
‘“*theory’’ of a ‘‘ World Government,’’ ‘‘individual as a subject of inter- 
national law,’’ ‘‘national sovereignty as a cause of wars,’’ ete.), their 
objective remains always the same—to justify the expansionist policy 
of the American monopolies which aim at the establishment of an 
American World Empire. (p. 43.) 


According to Professor Trainin, the Fascist trend in the United States 
is connected with the external aggressive policy : 
There is a deep connection between the new statute and the whole 

foreign policy of the U.S.A. Politics are indivisible. The rulers of the 
U.S.A. undermine the foundations of international law within the U.N. 
and at the same time subvert the bases of their own national law. 
The aggression in Korea is accompanied by a ruthless attack against 
the rights of the American people. (p. 37.) 

The Soviet authors do not care too much for actual facts. For instance, 
a book of civic education, widely circulating among the Soviet young people 
and destined for the use of the Communist Youth League clubs, provides 
very interesting material in this respect (Besedy ob obshchestvennom i 
gosudarstvennom ustroystve S.S.S.R., Moscow, 1948) : ‘‘In England there 
exists a parliament which enacts laws not only for England herself, but 
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also for all her colonies and Dominions.’’ (p. 136.) ‘‘. .. from among 
547 million inhabitants of the British Empire almost 500 million people do 
not participate in the elections of the English parliament.’’ (p. 136.) This 
is quietly printed despite the Statute of Westminster of 1931 and the 
India, Burma and Ceylon Independence Acts of 1947. 

The Soviet Government and the Party seem to attach a great importance 
to a proper training of lawyers. The Central Committee of the Party issued 
on October 5, 1946, instructions concerning the improvement of legal stud- 
ies; this produced two results: the opening of several new schools of law 
and the improvement of studies. Two professors of the Moscow School of 
Law, the best in the country, M. V. Kozhevnikov and I. D. Martysevich, dis- 
cuss the execution of the Party instructions by their own school in the article 
entitled ‘‘Some questions of university legal training’’ (Sovetskoe 
Gosudarstvo i Pravo, January, 1951, No.1). The information they supply 
is very interesting, because it throws much light upon the organization of 
Soviet legal studies. 

The curriculum includes the Latin language and Roman law (Those two 
courses are to be expected, because Soviet and modern Russian law in gen- 
eral owe, like any continental law, a great debt to the Roman conceptions), 
the economics and politics of foreign countries, history of international re- 
lations, public and private international law. The great attention paid to 
foreign and international law is due to the express recommendation con- 
tained in the above-mentioned resolution of the Central Committee. The 
whole period of legal studies lasts five years: beginning with the eighth 
semester, students must choose a special study group among the following 
five: the theory and history of the state and law, Soviet constitutional law, 
international law, criminal law, and civil law. An international lawyer 
could not complain that his field has been neglected. The international law 
students attend special courses and seminars relating to the laws of foreign 
countries, the diplomatic and consular laws, international public and private 
law. In spite of the extensive length of studies, the curriculum must be 
packed with many courses and seminars, as the authors complain: ‘‘The 
number of courses is very great, especially in some of the study groups . . . 
students are so overburdened with their class work that it is not always 
possible to set aside for them some days reserved for their own independent 
research.’’ (p. 47.) Students are expected to take part in study clubs, 
each of them devoted to a particular field of law. In 1949-1950 there were 
13 such clubs, each of them assisted by a professor. Each club had from 8 
to 10 discussion meetings. Better students’ dissertations and articles are 
printed in the university publications. 

Candidates for instructorships are selected from among the best graduat- 
ing students. Such candidates take an additional three years’ graduate 
course. In the second year they assist professors in the seminars and in 
pre-grading term papers; in the third year they are expected to deliver 
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some class lectures and to review the diploma dissertations which must be 
presented by every student before graduation. After the completion of the 
three years of graduate studies the young instructor is assigned to a school 
of law. All this represents an earnest attempt to train better qualified 
lawyers, among others, in the field of international law. 


W. W. KuLsKI 


EXTRATERRITORIALITY AND THE WABASH CASE* 


The right of Americans resident, or even transient, in Chinese territory 
to be tried by American consular officers and under the laws of the United 
States was incorporated in the first treaty concluded between China and the 
United States in 1844.1 Caleb Cushing, the American negotiator of this 
treaty, gave this special privilege enjoyed by American and other foreigners 
in China iis first formal and legal expression in the Treaty of Wang-hsia.’ 
Cushing also provided, in his report to the Secretary of State,* the first 
elaborate history and rationalization of this legal fiction by which Americans 
in China were regarded as being outside of (extra) Chinese jurisdiction 
(territory). The principle thus established was operative in China for 
almost a hundred years‘ and came to be known as ‘‘extraterritoriality,”’ 
often shortened for convenience to ‘‘extrality.’’ 

The American treaty of 1844 became the type expression of extraterri- 
toriality in China, and the American envoy, Caleb Cushing, is recognized 
as the author of the principle of extraterritoriality as an exception to the 
eustomary practice of international law among European and American 
states. Despite this identification of the United States with the principle of 
extraterritoriality in China, American contact with Chinese legal procedure, 
prior to 1844, was comparatively limited and by no means consistently un- 
favorable to the Chinese. The British or, more exactly, the English East 


* The Wabash case was the first case in which official Chinese documents give mention 
to the United States. Relative to the matter of extrality in China, it is the first case 
now known which presented Chinese court efficiency in a favorable light. It has here- 
tofore been unknown in available literature. The author translated the material himself 
from Manchu documents in Peking. 

The significance of the Wabash case was to set a negative precedent against extrality 
for China. American commercial elements in China were consistently against extrality, 
but official quarters in China joined the pro-foreign elements in the adoption of extrality 
after the Terranova and the Sue Aman cases. In the deliberations, the Wabash case did 
not enter into the discussions. 

1 Treaty of Wang Hiya (Wang-hsia), U. S. Cong. 28:2, S. Doc. 58; also Hunter Miller, 
Treaties and Other International Acts of the United States of America (Washington, 
1934), Vol. 4, pp. 559-662. 

2 Articles XXI and XXV. 3 U.S. Cong. 28:2, S. Doe. 58. 

Germany and Austria lost their extraterritorial rights in China in 1919. The Soviet 
Union relinquished hers in 1922; Japan forswore extrality in Manchukuo in 1932 and 
in China proper in 1938; the United States and Great Britain gave up extrality in China 
in 1943. 
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India Company, had numerous encounters with the Chinese law between 
1689 and 1838.5 The Americans, coming into the trade late and with fewer 
ships and men involved, were involved in only three serious cases between 
1784 and the conclusion of the Treaty of Wang-hsia in 1844. 

The case of the American seaman, Francis Terranova, charged with 
killing a Chinese boatwoman at Whampoa and strangled at the order of a 
Chinese court, October 28, 1821,° is the one instance of an American being 
submitted to trial and punishment by a Chinese court and under Chinese 
law. The case received both English and American comment? and is 
generally recognized as being the principal American (negative) precedent 
for extraterritoriality. The second case also involved a homicide charge 
against an American national. An unspecified American was charged with 
killing one Sue Aman outside the American factory at Canton incident to 
a demonstration against the supposed evil effects of a new weather vane 
erected by the American consul. This Sue Aman case occurred during 
Cushing’s mission in China and was the immediate cause of his formulation 
of the principle of extraterritoriality and his drafting of the clauses in 
the Treaty of Wang-hsia.® 

The third case in which Americans were involved is not a precedent for 
extraterritoriality because the Americans were the victims instead of the 
perpetrators of the homicide, and also because the case presented a favor- 
able view of the fairness and efficiency of the Chinese courts. Chinese 
documents published by the Palace Museum in Peking ® give a fuller ac- 
count of the case than the previously available English and American 
documents. Examination of these documents and a re-examination of the 
American and British versions provide some interesting evidence that 
Americans were content with Chinese jurisdiction and opposed to the 
principle of extraterritoriality. This ‘‘servile’’ American point of view 
is openly expressed in the trade journals of the period 2° and was often con- 


5 Morse cites sixteen cases in which foreigners were charged with killing Chinese and 
seven cases of Chinese assault against foreigners. Of these only one case, Terranova, 
is American. The Wabash case is not mentioned, and the Sue Aman case, which occurred 
in 1844, was, of course, beyond the terminal dates of his comment. International Rela- 
tions of the Chinese Empire (London, 1910), Vol. I, pp. 100-109. 

* The basic U. 8. documents on the Terranova case are found in U. 8. Cong. 26:2, 
H. Ex. Doc. 71; the Chinese account of the case is found in a memorial of Juan Yuan, 
Nov. 8, 1821, in Ch’ing-tai Wai-chiao Shih-liao (Peking, 1932), Tao-kuang series, Ch. 
1, pp. 7b-9b. 

™*Trade and Intercourse with China,’’ The Quarterly Review (London), Vol. 42 
(1830), pp. 165-167; E. Everett, ‘‘ Execution of an Italian at Canton,’’ North American 
Review, Vol. 40 (1835), pp. 58-68. 8 U. S. Cong. 28:2, 8S. Does. 58 and 67. 

*Ch’ing-tai Wai-chiao Shih-liao (State Papers of the Manchu Dynasty), 10 pen 
(Peiping, 1932). 

10Cf. Tyler Dennett, Americans in Eastern Asia (New York, 1912), pp. 120-121; 
Niles Weekly Register (Dec. 20, 1817), Vol. 13, p. 266. 
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temptuously noted by British traders and officicis both in London and 
Canton. 

The Wabash case is one of ‘‘ladrone pirates’’ in which piracy was ac- 
companied by murder. United States Consul Wilcocks reported that the 
American ship Wabash, of Baltimore, Captain C. L. Gantt, was lying in 
Macao Roads ‘‘with a quantity of opium and seven thousand dollars in 
specie on board.’’ On the night of May 26, 1817, while Captain Gantt 
was at Canton ascertaining the state of the market, a native boat, manned 
by fifteen Chinese, came alongside the Wabash. The ladrones boarded the 
ship and attacked the crew, ‘‘murdered the chief mate and one seaman, 
whose bodies they threw into the sea; wounded the second mate and two 
seamen; drove four of the crew overboard—two of whom were drowned, 
two swam to shore; plundered the ship of all the specie, thirty-five cases of 
opium, and many articles of less value, and then left her. The second 
mate died on the 28th at the hospital at Macao; the two wounded seamen 
have since recovered.’’ 14 

Consul Wilcocks, through the Hong merchants, addressed a memorial 
to the Governor General at Canton demanding justice for the ‘‘outrage 
committed on a ship under the flag of the United States, while at anchor 
within the waters of this empire.’’ In his report to the Secretary of State, 
the Consul added: ‘‘In enumerating the loss, I was careful not to mention 
the opium, as it was the prevailing opinion that the pirates had proceeded 
to a distant province, if not to Manila; in which case, very little hope was 
entertained of seizing them.’’ 

Much to Consul Wilecocks’ surprise and embarrassment, the Chinese au- 
thorities within a month captured the pirates and recovered ‘‘a consider- 
able quantity of the opium.’’ And, as the Consul noted, ‘‘The latter cir- 
cumstance occasioned not a little disgust’’ on the part of the Governor 
General. Wilecocks took the position, however, that Captain Gantt had 
refused a pilot offered to bring him into the port, thus disproving any in- 
tention to bring in contraband goods. The Governor General accepted 
this explanation and on June 13 invited Consul Wilcocks, with several other 
Americans, to witness the execution of five of the principal pirates. The 
execution took place, but Consul Wilcocks ‘‘for reasons it is not necessary 
. refused, but prevailed on two American gentlemen to at- 


to state . 
tend.’’ 38 

The Governor General issued a proclamation on the case to Consul Wil- 
cocks, via the Customs Superintendent (Hoppo) and the Hong merchants, 
in which he said : 


Piratical banditti plundering a foreign ship and murdering the mer- 
cantile seamen is the highest possible degree of cruelty and wickedness. 


11 Wilcocks to Adams, Sept. 22, 1817, U. 8. Cong. 26:2, H. Ex. Doe. 71, p. 7. 
12 Ibid., loc. cit. 13 Tbid., loc. cit. 
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The said foreign ships, having crossed the seas for commercial purposes 
to be murdered by pirates, is an extremely lamentable case." 


Later, the first official notice by China of American participation in the 
opium trade was made by the Governor General. He notified Consul 
Wilcocks that ‘‘foreign opium, the dirt used in smoking, has long been pro- 
hibited by an order received; it is not allowed to come to Canton,’’ and 
requested the Consul ‘‘to write a letter immediately back to your country 
and tell these things to your honorable country’s president.’’*> The noti- 
fication was duly made and John Quincey Adams, as Secretary of State, in- 
formed Consul Wilcocks that the prohibition had been duly published in 
the United States.*® 

The Chinese documents on the Wabash add a good deal of illuminating 
detail as to the techniques of Chinese criminal procedure, the character of 
Chinese officials and of the criminals involved, and the opinion held by 
China of the United States. As the earliest Chinese official documents deal- 
ing with our country, these two memorials and one Imperial Edict of 1817, 
merit some attention by American historians. 

The Chinese account of the pirating of the Wabash is found in a memorial 
from the Governor General of Liang-kuang, Chiang Yu-hsien, dated July 
19, 1817.17 Chiang Yu-hsien (1766-1830) was a Chinese, native of Liao- 
tung, a peninsula on the southern coast of Manchuria, who had become a 
bannerman in the Manchu military organization. A degree man in the 
Chinese civil service examination system, he had received his Chin-shih 
(doctor’s) degree in 1784 and served in various offices. In 1816, the 
year before the Wabash case, he had memorialized on the reception of the 
British mission headed by Lord Amherst.'* There is no other indication of 
interest in foreign affairs. 

The memorial first makes clear that the piracy took place near the hsien 
(county) border, so the officials of two counties were involved, as well as the 
Prefect of Canton, in whose jurisdiction both the hsien lay. Upon being 
notified of the crime, the Governor General made all these officials, as well 
as the coastal garrisons and sea patrols, responsible for the capture of the 
pirates. Heavy rewards were offered for their capture. As a result of 
these vigorous steps, fourteen of the fifteen pirates were captured, and 
these are all listed by name. The corpses of two of the murdered Americans 
were recovered and identified, but the bodies of the three who were thrown 
overboard and drowned were not recovered. The five Americans are also 


14 Translation by the Reverend Robert Morrison, ibid., p. 9. The proclamation is 
dated June 6, 1817. 15 Cited by Dennett, op. cit., p. 120. 

16 National Register, 1818; Niles Weekly Register (Feb. 21, 1818), Vol. 13, p. 431; 
ibid. (Jan. 6, 1821), Vol. 19, p. 308. 

17 Ch’ing-tai Wai-chiao Shih-liao, Chia-ch’ing series, Ch. 6, pp. 43a—45b. 

18 Ch’ing-shih Lieh-chuan, Ch. 34, pp. 16b-25b; mentioned in Hummel, Eminent 
Chinese of the Ch’ing Period, Vol. 2: pe 716. 
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listed by name, but as the English accounts do not give their names, it is 
possible to reconstruct the English names from the Chinese only tentatively. 
Of the loot, a total of 838 dollars in treasure was recovered and sixteen cases 
of opium. This was taken to Canton, identified by Captain Gantt and the 
‘*treasure’’ returned to him. 

Chiang Yu-hsien identifies the pirates as Tanka (tan-chia or tan-min) or 
‘‘hoat people.’’ The Tanka were outcasts of Canton, and were forced to 
live in their boats, constituting one of the four minority groups ’® barred 
from the official examinations and limited to certain menial occupations.*° 
As the Tanka did not have ‘‘house numbers’’ and were not included in 
official registers, it was more difficult to apprehend them and impossible to 
enforce the usual Chinese responsibility on their families or villages.*. The 
pirate leader, Li Feng-kuang, ‘‘knew barbarian language thoroughly’’ and 
had worked for many years lightering barbarian goods on the Macao water- 


front. 

According to the memorial, neither Li Feng-kuang nor his fourteen ac- 
complices were professional pirates or hardened criminals and the attack on 
the Wabash was an impromptu affair. Li Feng-kuang recognized the 
opium spread out on the deck and proposed to his Tanka friends who were 
fishing in the vicinity that they blackmail the captain by posing as revenuers. 
When the Zankas came alongside, Li Feng-kuang ‘‘shouted to the barbarians 
[in English] ** that they were carrying prohibited opium and demanded 
hush money.’’ The mate, called ‘‘Harry’’ in the Chinese account, refused 
and started to argue. Li Feng-kuang, who was already aboard the Wabash, 
‘‘saw that the hold was stacked full of wooden chests, surmised that they 
contained silver,’’ and decided to give up the pose of revenuer and become 
a pirate. He called to the others to come aboard and seize the chests. The 
American mate and the seamen ‘‘took up foreign swords to resist the 


seizure.’’ 

There follows a blow-by-blow account of the fight, describing just how and 
where each American was wounded and thrown into the sea. The Chinese 
had only bamboo poles, but they took the swords from the Americans and 


19 The other groups were occupational: criminals, barbers, and actors. 
20 Couling, Encyclopaedia Sinica, p. 544. 

21 Ch’ing-tai Wai-chiao Shih-liao, loc. cit. 

22 A British version definitely establishes the fact that the pirates spoke English, and 
supplies other details of interest: ‘‘. . . a Chinese Compradore’s Boat went alongside 
[the Wabash] about 9 o’clock in the evening, and some of the Crew asserting in English 
that they were the Bearers of a Letter from the Captain (who had proceeded to Canton) 
they were permitted to come on board, when they suddenly attacked and quickly over- 
powered the Americans on deck; and having secured the rest of the Ship’s Company, 
they plundered the vessel of valuable property and departed with their Booty, steering 
towards the Ladrone Islands. An officer and two seamen severely wounded in this atiack 
were landed this morning and sent to the Portuguese Hospital.’’ Quoted by H. B. 
Morse, The East India Company, Vol. III, p. 318. 
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used them effectively. When the fight was over the Chinese victors took to 
their boats and fled to a sandbank ‘‘where they opened up the chests and 
found that sixteen contained opium and two, silver, amounting to 5000 
dollars. They divided up the silver but as the opium could not be brought 
into port, they dumped it and the two empty silver chests on the beach,’’ 
where they were later recovered by the officials. The pirates then ‘‘rowed 
their own boats to an unfrequented cove, came ashore, and seattered.’’ 23 

The Governor General accepted the argument of Consul Wileocks, which 
was explained by the linguist, that Captain Gantt had no intention of enter- 
ing port with the opium. The linguist reported that Gantt ‘‘had told him 
orally that it was his first trip to Canton to trade and he did not know that 
opium was prohibited. Just before he got into port he heard that it was 
illegal so he did not venture inside. Moreover, he said that the overseas 
Chinese (pien kuet-tzw) are fond of smoking opium and he could sell it 
elsewhere.’’ ** This made sense to the Chinese officials and the Governor 
General was satisfied that there was no deception involved. 

The penalties imposed on the fourteen culprits are carefully discussed and 
assigned, varying from immediate decapitation for the five found guilty 
of murder to banishment ‘‘4000 li to the frontier and be tattooed according 
to law.’’ 

The guilt of Captain Gantt for bringing opium to China was also con- 
sidered. He was called ‘‘ignorant and rash’’ but determined not guilty. 
The Governor General decided that the recovered opium could not be re- 
turned to him but should be taken to the gate of the barbarian factories and 
burned, which was done. The American’s ‘‘treasure,’’ however, ‘‘ which 
has been recovered will be restored and that not recovered must, according 
to law, be made good.’’ This decision included repayment for the opium 
which was lost and that which was recovered and destroyed. Nevertheless 
Captain Gantt was advised to return to America and admonished never to 
return to China. 

Finally, the Governor General recommended all the prefectural and dis- 
trict officials who participated in capturing the pirates and recovering the 
loot for Imperial recognition and reward. The pirate chief’s deposition 
and the translation of Captain Gantt’s statements were forwarded to Peking 
with the memorial. 

In a supplementary memorial under the same date,”> Governor General 
Chiang Yu-hsien, apparently anticipating that his decision to clear Captain 
Gantt of all smuggling charges would be challenged by the Court at Peking, 
presented further evidence of his innocence. First, the Canton Customs 
House register had been examined and Gantt’s name did not occur. ‘‘Thus 
his statement that it was his first trip to Canton and that he was not 


28 Ch’ing-tai Wai-chiao Shih-liao, loc. cit. 24 Ibid. 
*5 Ch’ing-tai Wai-chiao Shih-liao, Chia-ch’ing series, Ch. 6, pp. 45b—46a. 
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cognizant of the law is indisputable.’’ Second, the Americans were the 
Number Two trading people at Canton (the English were Number One) and 
had always been respectful and compliant. Third, the United States was 
in a special category because of the peculiar nature of its government, its 
peculiar institution of the electoral college, and its laissez-faire policy re- 


garding trade: 


These barbarians have no sovereign (chw) and have only a head man 
(t’ou-jen) ; each tribe selects several persons who draw lots and serve in 
rotation for four years each. In matters of trade, each individual is 
allowed to put up capital and do business without any control or com- 
mission from their head man. 
Fourth, Li Feng-kuang had no authority to arrest Captain Gantt in the first 
place and had then turned pirate and committed murder. Consequently, 
the discovery of the opium was accidental and Captain Gantt was guilty of 
no crime. The Governor General made clear, however, that ‘‘if the said 
barbarian had dared to bring his opium into port and officials had seized it 
and inflicted casualties, there would have been no redress and besides the 
said barbarian would have been punished for violating the prohibition.”’ 
The fact that Gantt’s ship did carry opium was justification for sending him 
away and warning him never to return. The Governor General was happy 
to state that Captain Gantt had now left Canton for home. 

The Emperor expressed his approval of the punishment of the pirates by 
a vermilion comment (i.e. a personally scribbled note in the Emperor’s own 
hand) in the text and endorsed the original memorial with a routine com- 
mitment to the Board of Punishments for appropriate action.”® 

The supplementary memorial, however, went too far in catering to 
foreigners and came too close to nullifying the Imperial prohibition of 
opium. The Emperor presumably expressed his disapproval orally to the 
Grand Councillors, who presented the memorial in audience, and endorsed 
the supplement with an order to ‘‘draft a separate edict.’’ 

The Imperial Edict, dated August 10, 1817, is addressed to Governor 
General Chiang Yu-hsien.””? It is a blast in no uncertain terms charging 
that Captain Gantt should have been punished for carrying opium, that 
indemnification for the opium was an error, and insisting that the Ameri- 
eans at Canton be specifically notified that hereafter the opium prohibition 
would be strictly enforced. The punishment of the Chinese culprits, it 
was clearly restated, was entirely proper. In conformity with this edict the 
specific notice to the Americans of the Imperial prohibition of opium smug- 
gling, noted above, was sent through the Hong merchants to Consul Wil- 
cocks September 23, 1817. 

Besides the obvious relevance of this Wabash case to the opium question, 


26 The Imperial endorsement is dated Aug. 10, 1817, indicating a twenty-two-day 
interval between the dispatch of the memorial from Canton and its consideration at the 


Court in Peking. 
27 Ch’ing-tai Wai-chiao Shih-liao, Chia-ch’ing series, Ch. 6, pp. 47a-47b. 


( 

| t 

a 

| a 
A 

a 

a 

or 

to 

of 

m 

rar 
28 

pp. 
New 

Life 
18 
1715 


CURRENT NOTES 571 


there are a number of points which bear on the question of extraterritorial- 
ity, or more specifically, the competence of China’s police and judicial sys- 
tem. First, it is clear that the Americans found the Chinese officials 
prompt and vigorous in the capture and punishment of the culprits, be- 
yond their reasonable expectation; second, the Americans found the local 
officials lenient toward their own questionable conduct, certainly with no 
anti-foreign tendency. Third, Chinese justice meted out to Chinese was 
stern but discriminating. There is no indication of blanket charges and 
wholesale execution. Fourth, the Chinese officials did not insist on re- 
sponsibility of family and village in this case involving boat people or 
Tankas, but dealt with their guilt on an individual basis. It does not neces- 
sarily follow, but might be argued, that the Chinese might see the rationale 
of relieving other groups, e.g., Americans and British, from group responsi- 
bility. Fifth, and finally, the Chinese judicial practices, although not spe- 
cifically described in these memorials, show both differences from, and 
similarities with, Western practices: (1) magistrate-type trial instead of 
jury trial; (2) extensive use of signed depositions by both accusers and 
accused and lesser use of witnesses; (3) emphasis upon signed confession ; 
(4) elaborate use of material evidence, such as the lethal weapon used in 
the crime and the captured loot of the robbers; (5) careful reporting of 
criminal cases to Peking, personal scrutiny of these reports by the Emperor, 
and review of the acts of the provincial officials by the Grand Council and 
appropriate boards in Peking. 

Although all of these documents were not available to contemporary 
Americans, who could not be expected to regard the question objectively 
anyway, there is considerable evidence that American traders were not only 
“respectful and obedient’’ but regarded any insistence on extraterritorial 
and other special rights in China as high-handed and unjustified. It is 
only necessary to peruse contemporary trade journals in the United States 
to bear this out.** Americans were eventually convinced of the necessity 
of extraterritoriality, but there was a good deal of precedent against it, and 
many American traders and educators came to regard it as a mixed blessing. 


SWISHER 
University of Colorado 


THE IMPRISONMENT OF NAPOLEON: A LEGAL OPINION BY LORD ELDON 


The library of the late Sidney G. Reilly of New York City contained many 
rare and costly Napoleonic items. When the collection was sold, many of 


*8 Cf. Niles Weekly Register (1818), Vol. 14, p. 309; (1822), Vol. 21, p. 405; Vol. 22, 
Pp. 354-356, ete. 

1See American Art Association, The Notable Collection of Mr. Sidney G. Reilly of 
New York and London. Literary, Artistic and Historical Properties Illustrative of the 
Life of Napoleon (New York, 1921), an auction catalogue. A copy of this catalogue 
is in the Norton Collection (see footnote 2, infra); see John Hall Stewart, France, 
1715-1815: A Guide to Materials in Cleveland (Cleveland, Ohio, 1942), item 4209. 
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these were purchased by the late David Z. Norton of Cleveland, Ohio, and 
today they comprise part of the fine collection which bears his name.? One 
of the most interesting items thus obtained from the Reilly Collection was 
number 564 in the aforementioned catalogue. The description reads as 


follows. 


Legal opinion by Lord Chancellor Eldon as to affixing the Great Seal 
to the Treaty for the perpetual imprisonment of Napoleon and the 
necessary abrogation of the Law of Nations. Contained in a lengthy 
confidential letter addressed to the Earl of Liverpool prime minister of 
Great Britain. With the Appendix (pp. 233-248) to the ‘‘Narrative 
of the Surrender of Buonaparte,’’ published by Captain Maitland of 
H.M.S. Bellerophon in which he explains the Terms of Napoleon’s Sur- 
render. 1815. 8vo, full green crushed levant morocco, double gilt 
fillet borders on sides with small corner ornaments, ‘‘Napoleon,’’ and 
5 lines of title in gilt letters printed on front cover, gilt panelled back 
with gilt lettering, wide inside gilt and morocco borders, gilt edges, by 
Sangorski and Sutcliffe. 


This essential description, which fails to do justice to the beauty of the 
binding and the hand-lettered title page (in red and black), is followed, in 
small type, by a more detailed explanation: 


The Original Manuscript of the Legal Opinion of the Lord Chancellor 
of Great Britain to the Prime Minister of England, contained in a 12 
pp. Signed Autograph Letter, marked ‘‘Private,’’ dated ‘‘ Encombe, 
Wednesday morning, 1815,’’ addressed to the Prime Minister of Eng- 
land. The manuscript is fastened to 3 sunken mats, followed by a 
typewritten copy of the same, and the printed text of the ‘‘ Appendix’”’ 
inlaid to size.® 

Of the Greatest Historical and Napoleonic Importance. 

In this letter, the Lord Chancellor discusses the state of affairs in the 
most confidential manner possible, for the private information of the 
Prime Minister, the legal position being a very difficult one and without 
precedent. Eldon is obliged to advise that any Law of Nations to the 
contrary must be abrogated and that Napoleon be perpetually im- 
prisoned for the safety and the general peace of the world at large. The 
British Government acting on the opinion given by Lord Eldon in this 
note conveyed the fallen Emperor to St. Helena where he was kept a 
prisoner till his death in 1821. 

This most important historical manuscript is believed to be unpub- 
lished. The advice contained therein created a valuable precedent for 
future guidance, one which at rare intervals the world may need to 
take advantage of. 


2 See John Hall Stewart, ‘‘The Norton Napoleon Collection,’’ The Journal of Modern 
History, Vol. XXIII, No. 2 (June, 1951), pp. 158-162. 

3 The typewritten copy is not accurate. 

An examination of Eldon’s published papers fails to reveal that the document has 
been published, though it is possible that it may have appeared in some other connec 
tion. The comment anent the future should be of interest to students of the fate of 
the Nazi leaders. 
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Then, after a half-page of extracts from the letter, the description closes 
with the words, ‘‘The above is without doubt the greatest Legal Opinion of 
historical importance ever given, its effect excelling Cromwell’s overthrow 
of Charles I and the ‘Divine Right of Kings.’ ”’ 

Even if the present writer were qualified (which he is not) to comment 
on the preceding evaluation of Lord Eldon’s ‘‘Opinion,’’ there is not space 
here for such purpose. The object of this note is simply to present, for 
students of the Napoleonic era in general and students of international 
law in particular, the letter itself, with such documentation as is unavoid- 
able. Apart from the documentation, several matters of general interest 
should be noted. Napoleon is always referred to as ‘‘Buonaparte.’’ Sev- 
eral personal notes enter in at the close of the letter, one of the most in- 
teresting being the request for a ‘‘living.’’ The long postscript was added 
on the left inside page, and was written the wrong way of the page. And 
the last line was written across the top of the page and upside down. 


Lord Chancellor Eldon ° 1815 
To the Earl of Liverpool—Premier ° Private 


My dear Lord, 


Lord Bathurst * probably will ? have informed you that after hesitation, 
late 
I have determined to let the A Treaty for the Imprisonment of Buonaparte ° 


5 John Seott, First Earl of Eldon (1751-1838), was a noted English jurist. Member 
of Parliament in 1782, he became Solicitor General in 1788, and Attorney General in 
1793. In 1799 he was appointed Chief Justice of the Court of Common Pleas, and two 
years later he entered upon the duties of Lord High Chancellor, which office he held 
almost continuously until 1827. Conservative to the point of being a reactionary, he 
was known as ‘‘the doubting justice,’’ a reference to which fact appears in the present 
letter. Though undoubtedly influenced by personal sentiments in his attitude towards 
Napoleon, nevertheless his opinion shows a keen concern for legality of procedure.. In 
view of the nature of this document, it is of interest that his brother, William Scott, 
Baron Stowell (1745-1836), a judge of the High Court of Admiralty, was an outstand- 
ing authority on maritime and international law. 

® Robert Banks Jenkinson, Second Earl of Liverpool (1770-1828), became a Member 
of Parliament in 1790. Foreign Secretary under Addington (1801-1803), Home Seere- 
tary (1804-1806 and 1807-1809), and Secretary for War and the Colonies (1809-1812), 
he became Prime Minister in 1812, and held that position until 1827. He was one of 
the principal advocates of having Napoleon sent to St. Helena. 

‘Henry, Third Earl of Bathurst (1762-1834), succeeded Liverpool as Secretary for 
War and the Colonies in 1812, and held that portfolio until 1827. 

®On March 13, 1815, the Great Powers of Europe issued a declaration against 
Napoleon. This was prompted by his escape from Elba, and it stated that ‘‘ Napoleon 
Bonaparte is excluded from civil and social relations, and, as an Enemy and Disturber 
of the tranquillity of the World, that he has incurred public vengeance’’ (Anderson, 
Frank M., The Constitutions and Other Select Documents Illustrative of the History of 
France, 1789-1901 (Minneapolis: H. W. Wilson Co., 1904), p. 468). Some two weeks 
later, ‘‘In the name of the Most Holy and Undivided Trinity,’’ they complemented this 
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have the Great Seal appended to it. Provided we make out that Maitland ° 
received him upon Terms, intitling us to consider him as a Prisoner of War, 
I don’t think that any Objection can be successfully urged against that Act. 


And I have acted upon the Notion that such is the case. I don’t mean to 
so 
say that I should not have / acted, if that could not be made out, because, 


whatever difficulty there might be in finding a Principle, short of that, 
which rests upon Necessity, for imprisoning him not only until Peace, but 
after Peace, I am afraid we must look at as a case, in which Necessity will 
justify his Imprisonment even after Peace. 

Notwithstanding every thing which has occurred to others & been com- 


to me, 
municated / & all, that has occurred to myself, in Meditation here, I 


cannot bring myself, as yet, to think that, if this Person is to be considered 
as a French Subject & France at War with us, or a French Rebel & France 
at peace with us, he could, upon the general principles of the Law of 
Nations as applied to cases hitherto occurring in fact be, in the former Case, 
excluded from the benefits of a peace with France by perpetual subseq' 


Imprisonment, or be subsequently so imprisoned, if France, being at Peace 
us 
with us, had ceased to call upon/\as her Ally, to aid against her Subject 


in Rebellion—Peace with a Sovereign, it may be stated I believe as a general 
Truth, is Peace with all his Subjects—and the assisting a Sovereign at 
Peace against his subjects in Rebellion is what an Ally may do, at the 
Instance of that Sovereign, I believe it will be found to be generally true, 
that Allies can’t treat the rebel to a foreign power, at Peace with the Allies, 
as their Enemy. And I incline to an Opinion entertained with more confi- 
dence than the doubting Lord Eldon usually holds Opinions, that, if 
Buonaparte is to be considered as a French Subject, his Imprisonment after 


Peace is rather to be justified upon his Case forming an Exception to 
stated 

general rules of the Law of Nations than by any / Rule of that Law— 

But then, may it not be so justified. Take him to be a French Rebel, we 


declaration with a treaty, reinforcing their alliance against Napoleon, ‘‘ until Buonaparte 
shall have been put absolutely beyond the possibility of exciting disturbances and of 
renewing his attempts to seize upon the supreme power in France’’ (Anderson, op. cit., 
pp. 470-471). Waterloo sealed Napoleon’s fate, and, following his ‘‘surrender’’ to 
Captain Maitland of H.M.S. Bellerophon on July 15, 1815, the British Government in- 
formed the Allies that it had decided to banish him to St. Helena. Unanimous in their 
approval of this plan, on Aug. 2 the Great Powers signed a treaty with Great Britait, 
committing Napoleon to her charge for such purpose. This is the treaty with which the 
present letter is concerned. 

9 Sir Frederick Lewis Maitland (1777-1839), Commander of H.M.S. Bellerophon, ‘0 
whom Napoleon ‘‘surrendered’’ on July 15, 1815, and who turned him over to the 
Commander of H.M.S. Northumberland for transportation to St. Helena. See Maitland’s 
Narrative of the Surrender of Buonaparte ... (London, 1826). 
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have, as to him, got beyond (have we not?) the Law ‘‘that to his Sovereign 
he standeth or falleth’’—‘‘that his Sovereign & not his Sovereigns Allies 
are to muzzle & to punish him’’—to this his Sovereign is incompetent—but 
then it is said, if so, that must be, because the French Nation would rather 
have B. their Sovereign than L.* 18. and, by the Law of Nations, you have 
no right to prevent that People from choosing their own Government. This 
I say I admit generally speaking, but we have got beyond these general 
Truths: we i.e. Parliament, as I conceive, has determined that this is a 
Case of Exception, because the safety of every other Country requires that 
the French Nation should not be permitted to act upon the general Rule— 
and, if that be so, can it be contrary to the Law of Nations, whatever are 
its general Rules, to allow you to interfere against the French Nation’s 
having B—e as their Sovereign, that you should adopt (altho you are, or, 
if you are not, you will be at Peace with France,) that Measure which, & 
which alone, your are bona fide convinced can make your Interposition 
effectual—viz. the placing B—e in durance.—If the French Nation, by its 
disposal of Buonaparte, if he is a Subject of that Nation, could secure us 
& our Allies agt that Gentlemans machinations to destroy our Peace, I 
think it would be excessively difficult to justify, according to the Law of 
Nations, such a Treatment of him after Peace: but, may it not be said that 
all, that has been done, has been done upon the self-same principle, which is 
to be acted upon, if he is so treated viz. a bona fide, rational, sober Con- 
viction, founded upon strong Argument tending to evince that this Im- 


future & welfare 
prisonment is of absolute necessity to the /\ internal peace x of 


ourselves & of our Allies.— 

~ So far, taking him to be a French Subject, or a French Rebel: but is 
he so to be considered? What say you to that? 

He was Emperor of France de facto—he abdicated that Character by 
Treaty—was he thereby, thereafter, to be considered as a French Subject 
to Louis 18th? Was that the effect of a Transaction, in which he became 
Emperor of Elba,?° with a stipulated Revenue—If, before the Emperor of 


he was not a French Subject 
Elba entered France, to regain the Throne N\ 


does his Attempt to regain that Throne again make him a French subject, 
or a French Subject in rebellion—If, upon Grounds resulting out of the 
various situations & characters, in which B— has been placed, & with which 
he has been cloathed, you can consider him as, in no way, in the relation of 
Subject, or subject in rebellion agt France, then may not the War be con- 
sidered as a War against him, agt him as our Enemy, without reference to 
any Character, that he may be alledged to have, bound up in the national 
Character of France—against him & his adherents making, as an Enemy 


10 Art. 2 of the Treaty of Fontainebleau, April 11, 1814, had permitted Napoleon to 
retain his titles and ranks for life (See Anderson, op. cit., p. 450) ; nevertheless, he was 
King, not Emperor of Elba! 
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against us, an hostile Attempt to break down the System of Government, 


which existed in France, thereby introducing a System of Govt. in direct 


subversion of a Treaty with our Allies, founded upon their & our insecurity 


under any such Government as he would introduce into France? If we 


can make this out, (& does there not seem to be ground for saying that we 
can?) then might we not steer clear of the difficulty, that belongs to ex- 
cluding from Peace with France or French Subject or a French Rebel? he 


be 
would then/\a distinct, substantive Enemy, independant of any relation 
to the Sovereign of France, with whom we might be at Peace, or in Alliance? 
a conquered Enemy indeed, with whom, according to the Law of Nations, 
we should deal as mercifully as our Security would admit after he was 
conquered. But then we should only have to determine, as between our- 
selves & him, whether we did so treat, and the rules of the Law of Nations 
would be to be applied in the decision of that Question of fact, without 


reference to any Rule of that Law to him as a Subject of any Sovereign? 
my dear Lord, whether this long Scrawl is intelligible 


I do not know, 


or nonsense 
/\ —Just say in one word Yes or No, & how the Matter strikes you, 


if you have leisure to do so— 

I assume in all my thoughts that Maitland has not made a Law of Nations 
for Buonapartes case by any improvident Measures, or rather thrown diffi- 
culties in our Way. 

By Quiet, Air, & Exercise I have greatly amended. And, if I can be 
allowed to stay here next Month, I think I shall be more restored than I 
could have believed it possible that I ever should be. — 

A Mr Singer, a Nephew of Lord Hoods, applied to me for the living of 
East Barnet, or, if it was in your Gift, requesting me to apply to you in 
his behalf: offering to give to me the living at Shrewsbury, to which I pre- 
sented him, & where his wife’s health won’t allow him to reside. I declined 
making the Application to you who have the Gift: but I mention to you, in 
order to confirm that, if Lord Hood or he have applied to you, stating it— 
that, if you thought proper to give him the Living, I should take your 
Nomination to that, which he has — 

I am, my dear Lord, 
faithfully, Eldon 
I am shocked at what is passing as to the Q. and D. of C, I have done all 
I could to prevent that Misery. 


Encombe — Wednesday 

morning 
Buont was a Subject of France before he usurped the Throne. But he 
was Emperor of France de facto—If he simply abdicated that Imperial 
State, it might be said he continued his Character of Subject, not continuing 
his Rebellion—But, when you consider the effect of the whole Transaction 


| 
S 
0 
de 
Ww 
Li 
J 
in 
of 
(1 
de 
de, 
Re 
lis 
ou 


CURRENT NOTES 577 


of his Abdication, & all the Circumstances of that Transaction, can you say 
that the fair effect of it was to restore him to the Character of Subject to 
Louis XVIII? Would it not have been extremely difficult, regard being 
had to all the Circumstances, in which he quitted France, to make out that 
his last Return to it was Treason agt Louis XVIII? 


I shall write again soon. 
JOHN STEWART 


Western Reserve University 


ANNIVERSARY OF M. ALBERT DE LA PRADELLE 


On March 30, 1951, Professor Albert Geouffre de La Pradelle, a great 
master of international law, reached his 80th birthday. All of us who have 
had the privilege to collaborate with him and enjoy the contact with his 
winsome personality, are happy to know that this scholar and philosopher 
of law is still among the first in the field. This, indeed, was the impression 
of all those who had the opportunity to meet him at the session of the In- 
stitute of International Law last September in Bath (England), and to 
see him studying new projects in Paris, Place Saint Sulpice. 

Doctor of Law of the University of Paris since 1891, formerly professor 
at Grenoble and in Paris, he is now an honorary professor of the University 
of Paris and Director of the Institut d’Etudes et de Recherches Diplo- 
matiques. Having been jurisconsult of the French Foreign Ministry and 
of the Marine, he was designated by the Council of the League of Nations as 
a member of the committee which drafted the Statute of the International 
Court of Justice. Corresponding Member of the American Institute of 
International Law since its establishment; honorary doctor of Columbia 
University and the Universities of Budapest and Sofia; Member of the 
Society of Sciences of Finland, of the Royal Academy of Belgium, of the 
Academies of Spain, Coimbra, etc., he was Vice President of the Institute 
of International Law in Brussels (1923) and in New York (1929). M. 
de La Pradelle became an Associate Member of the Institute in 1904 and 
was elected full member in 1919. He was President of the International 
Law Association in 1936. Since 1920, he has been President of the Comité 
Juridique International de 1’Aviation. 

M. de La Pradelle is the founder and director of the Revue de droit 
international and the Nouvelle Revue de droit international privé; author 
of several monographs, viz., Les Principes Généraux du Droit des Gens 
(1928) ; La Justice Internationale (1936) ; La Mer (1937) ; Les Grands Cas 
de la Jurisprudence internationale (1938) ; Maitres et Doctrines du droit 
des gens (1939, second edition, 1950) ; ete. He continues the publication of 
Recueil des Arbitrages internationaux, of which two volumes were pub- 
lished in collaboration with Nicolas Politis and the third volume is to come 
out in July this year. 
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He has translated into French several works of other eminent jurists, 
namely, International Law, by Lawrence (Oxford, 1920); Law of Nations, 
by Westlake (2 vols., Oxford, 1924); The Hague Peace Conference, by 
James Brown Scott (2 vols., Paris, 1926), ete. 

Besides his own country, nine nations have awarded high decorations to 
this indefatigable fighter for justice and morality in the relations between 
men and nations. International life being the preferred theme of his 
meditations and exercises, he cultivates international law as a basis for the 
development of the individual. Teaching constitutional law or the law 
of nations, he treats of the state as the agent and not the aim, as an institu- 
tion in the service of man. Just like intercourse between individuals in a 
civilized community, the ways in which one country contacts another shall 
be subject to the law of morality. In that M. de La Pradelle may be con- 
sidered a disciple of the old Spanish jurist-theologians; but he also enjoyed 
the support and friendship of Americans like James Brown Scott and 
Nicholas Murray Butler, who put moral principles over science and politics. 

While M. de La Pradelle’s writings are characterized by a philosophy in 
which man and the development of his mind are made dominant, he makes 
a strong distinction between culture as enlightenment and humanity, and 
civilization as progress and refinement. Culture, he writes, requires think- 
ers, saints, and poets; civilization needs soldiers and workers. He believes 
with Pascal, that if it is difficult to make right powerful, power may become 
rightful. May he keep his faith! 

KaareL R. Pusta, Sr. 
CORRECTION 


The April issue of this JouRNAL carried on page 370 a note concerning the 
projected fourth session of the Mount Holyoke Institute on the United 
Nations to be held from June 24 to July 21,1951. After the JouRNAL went 
to press a notice was received that the 1951 session of the Institute has been 
suspended because of lack of major financial support. The cancellation of 
the session was announced on April 6 by President Roswell Gray Ham of 
Mount Holyoke College, who stated that the decision not to hold the Insti- 
tute was reached ‘‘with deep regret and the hope that funds may be avail- 
able to reestablish the Institute shortly.’’ 
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JUDICIAL DECISIONS 


By W. BisnHop, JR. 
Of the Board of Editors 


RESERVATIONS TO THE CONVENTION ON GeNnociDE. I.C.J. Reports, 1951, 
p. 15. 
International Court of Justice, Advisory Opinion, May 28, 1951. 


Advisory jurisdiction of the Court.—Objection based: on alleged existence of a dis- 
pute; on alleged exclusive right of the parties to the Genocide Convention to interpret 
it; on Article IX of the Convention.—Rejection of objection. 

Replies limited to Genocide Convention.—Abstract questions. 

Reservations.—Objections thereto.—Right of a State which has made a reservation 
to be a party to the Convention notwithstanding the objection made to its reservation 
by certain parties——Circumstances justifying a relaxation of the rule of integrity.— 
Faculty of making reservations to the Convention; intention of the General Assembly 
and of the contracting States; high ideals of the Convention.—Criterion of the com- 
patibility of the reservation with object and purpose of the Convention.—Individual 
appraisal by States.—Absence of a rule of international law concerning the effects of 
reservations.— Administrative practice of the League of Nations and of the United 
Nations. 

Effect of the reservation: between the State which makes it and the State which ob- 
jects thereto.—A pplication of the criterion of compatibility. 

Objection made: by a State which has not signed the Convention; by a signatory 
which has not ratified—Provisional status of signatory State.1 

The General Assembly of the United Nations on November 16, 1950, 
adopted a resolution,” which requested the International Court of Justice to 
give an advisory opinion on the following questions: 


In so far as concerns the Convention on the Prevention and Punishment 
of the Crime of Genocide * in the event of a State ratifying or acceding to 
the Convention subject to a reservation made either on ratification or on 
accession, or on signature followed by ratification : 


I. Can the reserving State be regarded as being a party to the Conven- 
tion while still maintaining its reservation if the reservation is objected 
to by one or more of the parties to the Convention but not by others? 

II. If the answer to Question I is in the affirmative, what is the effect of 
the reservation as between the reserving State and: 


(a) The parties which object to the reservation ? 
(b) Those which accept it? 


_ III. What would be the legal effect as regards the answer to Question I 
if an objection to a reservation is made: 


(a) By a signatory which has not yet ratified? 
(b) By a State entitled to sign or accede but which has not yet done so? 


‘Caption by the Court. 2 This JouRNAL, Supp., Vol. 45 (1951), p. 13. 
3 Ibid., p. 7. 
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After referring to the procedural steps which had been taken, the majority 
of the Court * stated: 

In the communications which they have addressed to the Court, certain 
governments have contended that the Court is not competent to exercise its 
advisory functions in the present case. 

A first objection is founded on the argument that the making of an ob- 
jection to a reservation made by a State to the Convention on the Preven- 
tion and Punishment of the Crime of Genocide constitutes a dispute and 
that, in order to avoid adjudicating on that dispute, the Court should re- 
frain from replying to Questions I and II. In this connection, the Court 
ean confine itself to recalling the principles which it laid down in its 
Opinion of March 30th, 1950 (1.C.J. Reports 1950, p. 71).° A reply to a 
request for an Opinion should not, in principle, be refused. The permissive 
provision of Article 65 of the Statute recognizes that the Court has the 
power to decide whether the circumstances of a particular case are such as 
to lead the Court to decline to reply to the request for an Opinion. At the 
same time, Article 68 of the Statute recognizes that the Court has the power 
to decide to what extent the circumstances of each case must lead it to apply 
to advisory proceedings the provisions of the Statute which apply in con- 
tentious cases. The object of this request for an Opinion is to guide the 
United Nations in respect of its own action. It is indeed beyond dispute 
that the General Assembly, which drafted and adopted the Genocide Con- 
vention, and the Secretary-General, who is the depositary of the instruments 
of ratification and accession, have an interest in knowing the legal effects of 
objections to such reservations. 

Following a similar line of argument, it has been contended that the 
request for an opinion would constitute an inadmissible interference by the 
General Assembly and by States hitherto strangers to the Convention in 
the interpretation of that Convention, as only States which are parties to 
the Convention are entitled to interpret it or to seek an interpretation of it. 
provisions of the Convention (Articles XI and XVI) associate the General 
Assembly take the initiative in respect of the Genocide Convention, draw up 
its terms and open it for signature and accession by States, but that express 
provisions of the Convention (Articles XI and XVI) associate the General 
Assembly with the life of the Convention; and finally, that the General 
Assembly actually associated itself with it by endeavouring to secure the 
adoption of the Convention by as great a number of States as possible. In 
these circumstances, there can be no doubt that the precise determination 
of the conditions for participation in the Convention constitute a permanent 
interest of direct concern to the United Nations which has not disappeared 
with the entry into force of the Convention. Moreover, the power of the 

General Assembly to request an Advisory Opinion from the Court in n0 

4 Pres. Basdevant; Hackworth, Winiarski, Zoriti¢, DeVisscher, Klaestad, and Badawi 
Pasha, JJ. 5 This JouRNAL, Vol. 44 (1950), p. 746. 
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way impairs the inherent right of States parties to the Convention in the 
matter of its interpretation. This right is independent of the General 
Assembly’s power and is exercisable in a parallel direction. Furthermore, 
States which are parties to the Convention enjoy the faculty of referring 
the matter to the Court in the manner provided in Article IX of the Con- 
vention. 

Another objection has been put forward to the exercise of the Court’s 
advisory jurisdiction: it is based on Article IX of the Genocide Convention 
which provides that disputes relating to the interpretation, application or 
fulfilment of that Convention shall be submitted to the International Court 
of Justice at the request of any of the parties to the dispute. It has been 
contended that there exists no dispute in the present case and that, conse- 
quently, the effect of Article [IX is to deprive the Court, not only of any 
contentious jurisdiction, but also of any power to give an Advisory Opinion. 
The Court cannot share this view. The existence of a procedure for the 
settlement of disputes, such as that provided by Article LX, does not in 
itself exclude the Court’s advisory jurisdiction, for Article 96 of the 
Charter confers upon the General Assembly and the Security Council in 
general terms the right to request this Court to give an Advisory Opinion 
‘“‘on any legal question.’’ Further, Article IX, before it can be applied, 
presupposes the status of ‘‘contracting parties’’; consequently, it cannot be 
invoked against a request for an opinion the very object of which is to de- 
termine, in relation to reservations and objections thereto, the conditions in 
which a State can become a party. 

In conclusion, the Court considers that none of the above-stated objections 
to the exercise of its advisory function is well founded. 

The Court observes that the three questions which have been referred to 
it for an Opinion have certain common characteristics. 

All three questions are expressly limited by the terms of the Resolution 
of the General Assembly to the Convention on the Prevention and Punish- 
ment of the Crime of Genocide, and the same Resolution invites the Inter- 
national Law Commission to study the general question of reservations to 
multilateral conventions both from the point of view of codification and 
from that of the progressive development of international law. The ques- 
tions thus having a clearly defined object, the replies which the Court is 
called upon to give to them are necessarily and strictly limited to that 
Convention. The Court will seek these replies in the rules of law relating 
to the effect to be given to the intention of the parties to multilateral con- 
ventions, 

The three questions are purely abstract in character. They refer neither 
to the reservations which have, in fact, been made to the Convention by 
certain States, nor to the objections which have been made to such reserva- 
tions by other States. They do not even refer to the reservations which may 
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in future be made in respect of any particular article; nor do they refer to 


the objections to which these reservations might give rise. 
6 


The Court observes that this question refers, not to the possibility of 
making reservations to the Genocide Convention, but solely to the question 
whether a contracting State which has made a reservation can, while still 
maintaining it, be regarded as being a party to the Convention, when there 
is a divergence of views between the contracting parties concerning this 
reservation, some accepting the reservation, others refusing to accept it. 

It is well established that in its treaty relations a State canot be bound 
without its consent, and that consequently no reservation can be effective 
against any State without its agreement thereto. It is also a generally rec- 
ognized principle that a multilateral convention is the result of an agreement 
freely concluded upon its clauses and that consequently none of the con- 
tracting parties is entitled to frustrate or impair, by means of unilateral 
decisions or particular agreements, the purpose and raison d’étre of the 
convention. To this principle was linked the notion of the integrity of the 
convention as adopted, a notion which in its traditional concept involved 
the proposition that no reservation was valid unless it was accepted by all 
the contracting parties without exception, as would have been the case if 
it had been stated during the negotiations. 

This concept, which is directly inspired by the notion of contract, is 
of undisputed value as a principle. However, as regards the Genocide 
Convention, it is proper to refer to a variety of circumstances which would 
lead to a more flexible application of this principle. Among these circum- 
stances may be noted the clearly universal character of the United Nations 
under whose auspices the Convention was concluded, and the very wide 
degree of participation envisaged by Article XI of the Convention. Ex- 
tensive participation in conventions of this type has already given rise to 
greater flexibility in the international practice concerning multilateral con- 
ventions. More general resort to reservations, very great allowance made 
for tacit assent to reservations, the existence of practices which go so far 
as to admit that the author of reservations which have been rejected by 
certain contracting parties is nevertheless to be regarded as a party to the 
convention in relation to those contracting parties that have accepted the 
reservations—all these factors are manifestations of a new need for flexi- 
bility in the operation of multilateral conventions. 

It must also be pointed out that although the Genocide Convention was 
finally approved unanimously, it is nevertheless the result of a series of 
majority votes. The majority principle, while facilitating the conclusion 
of multilateral conventions, may also make it necessary for certain States 
to make reservations. This observation is confirmed by the great number 


6 Here the Court repeated Question I. 
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of reservations which have been made of recent years to multilateral con- 
ventions. 

In this state of international practice, it could certainly not be inferred 
from the absence of an article providing for reservations in a multilateral 
convention that the contracting States are prohibited from making certain 
reservations. Account should also be taken of the fact that the absence of 
such an article or even the decision not to insert such an article can be 
explained by the desire not to invite a multiplicity of reservations. The 
character of a multilateral convention, its purpose, provisions, mode of 
preparation and adoption, are factors which must be considered in de- 
termining, in the absence of any express provision on the subject, the possi- 
bility of making reservations, as well as their validity and effect. 

Although it was decided during the preparatory work not to insert a 
special article on reservations, it is none the less true that the faculty for 
States to make reservations was contemplated at successive stages of the 
drafting of the Convention. In this connection, the following passage may 
be quoted from the comments on the draft Convention prepared by the 
Secretary-General: ‘‘. .. (1) It would seem that reservations of a gen- 
eral scope have no place in a convention of this kind which does not deal 
with the private interests of a State, but with the preservation of an element 
of international order . . . ; (2) perhaps in the course of discussion in the 
General Assembly it will be possible to allow certain limited reservations. ’’ 

Even more decisive in this connection is the debate on reservations in 
the Sixth Committee at the meetings (December Ist and 2nd, 1948) which 
immediately preceded the adoption of the Genocide Convention by the Gen- 
eral Assembly. Certain delegates clearly announced that their governments 
could only sign or ratify the Convention subject to certain reservations. 

Furthermore, the faculty to make reservations to the Convention appears 
to be implicitly admitted by the very terms of Question I. 

The Court recognizes that an understanding was reached within the 
General Assembly on the faculty to make reservations to the Genocide Con- 
vention and that it is permitted to conclude therefrom that States becoming 
parties to the Convention gave their assent thereto. It must now determine 
what kind of reservations may be made and what kind of objections may be 
taken to them. 

The solution of these problems must be found in the special characteristics 
of the Genocide Convention. The origins and character of that Convention, 
the objects pursued by the General Assembly and the contracting parties, 
the relations which exist between the provisions of the Convention, inter se, 
and between those provisions and these objects, furnish elements of in- 
terpretation of the will of the General Assembly and the parties. The 
origins of the Convention show that it was the intention of the United 
Nations to condemn and punish genocide as ‘‘a crime under international 
law’’ involving a denial of the right of existence of entire human groups, a 
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denial which shocks the conscience of mankind and results in great losses to 
humanity, and which is contrary to moral law and to the spirit and aims 
of the United Nations (Resolution 96 (I) of the General Assembly, 
December 11th, 1946). The first consequence arising from this conception 
is that the principles underlying the Convention are principles which are 
recognized by civilized nations as binding on States, even without any 
conventional obligation. A second consequence is the universal character 
both of the condemnation of genocide and of the co-operation required ‘‘in 
order to liberate mankind from such an odious scourge’’ (Preamble to the 
Convention). The Genocide Convention was therefore intended by the 
xyeneral Assembly and by the contracting parties to be definitely universal 
in scope. It was in fact approved on December 9th, 1948, by a resolution 
which was unanimously adopted by fifty-six States. 

The objects of such a convention must also be considered. The Conven- 
tion was manifestly adopted for a purely humanitarian and civilizing pur- 
pose. It is indeed difficult to imagine a convention that might have this 
dual character to a greater degree, since its object on the one hand is to 
safeguard the very existence of certain human groups and on the other 
to confirm and endorse the most elementary principles of morality. In 
such a convention the contracting States do not have any interests of their 
own; they merely have, one and all, a common interest, namely, the accom- 
plishment of those high purposes which are the raison d’étre of the con- 
vention. Consequently, in a convention of this type one cannot speak of 
individual advantages or disadvantages to States, or of the maintenance of 
a perfect contractual balance between rights and duties. The high ideals 
which inspired the Convention provide, by virtue of the common will of the 
parties, the foundation and measure of all its provisions. 

The foregoing considerations, when applied to the question of reserva- 
tions, and more particularly to the effects of objections to reservations, 
lead to the following conclusions. 

The object and purpose of the Genocide Convention imply that it was the 
intention of the General Assembly and of the States which adopted it that 
as many States as possible should participate. The complete exclusion 
from the Convention of one or more States would not only restrict the 
scope of its application, but would detract from the authority of the moral 
and humanitarian principles which are its basis. It is inconceivable that 
the contracting parties readily contemplated that an objection to a minor 
reservation should produce such a result. But even less could the con- 
tracting parties have intended to sacrifice the very object of the Conven- 
tion in favour of a vain desire to secure as many participants as possible. 
The object and purpose of the Convention thus limit both the freedom of 
making reservations and that of objecting to them. It’ follows that it is 
the compatibility of a reservation with the object and purpose of the 
Convention that must furnish the criterion for the attitude of a State m 
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making the reservation on accession as well as for the appraisal by a State 
in objecting to the reservation. Such is the rule of conduct which must 
guide every State in the appraisal which it must make, individually and 
from its own standpoint, of the admissibility of any reservation. 

Any other view would lead either to the acceptance of reservations which 
frustrate the purposes which the General Assembly and the contracting 
parties had in mind, or to recognition that the parties to the Convention 
have the power of excluding from it the author of a reservation, even a 
minor one, which may be quite compatible with those purposes. 

It has nevertheless been argued that any State entitled to become a 
party to the Genocide Convention may do so while making any reservation 
it chooses by virtue of its sovereignty. The Court cannot share this view. 
It is obvious that so extreme an application of the idea of State sover- 
eignty could lead to a complete disregard of the object and purpose of the 
Convention. 

On the other hand, it has been argued that there exists a rule of inter- 
national law subjecting the effect of a reservation to the express or tacit 
assent of all the contracting parties. This theory rests essentially on a 
contractual conception of the absolute integrity of the convention as 
adopted. This view, however, cannot prevail if, having regard to the 
character of the convention, its purpose and its mode of adoption, it can 
be established that the parties intended to derogate from that rule by ad- 
mitting the faculty to make reservations thereto. 

It does not appear, moreover, that the conception of the absolute in- 
tegrity of a convention has been transformed into a rule of international 
law. The considerable part which tacit assent has always played in esti- 
mating the effect which is to be given to reservations scarcely permits one 
to state that such a rule exists, determining with sufficient precision the 
effect of objections made to reservations. In fact, the examples of objec- 
tions made to reservations appear to be too rare in international practice 
to have given rise to such arule. It cannot be recognized that the report 
which was adopted on the subject by the Council of the League of Nations 
on June 17th, 1927, has had this effect. At best, the recommendation made 
on that date by the Council constitutes the point of departure of an ad- 
ministrative practice which, after being observed by the Secretariat of the 
League of Nations, imposed itself, so to speak, in the ordinary course of 
things on the Secretary-General of the United Nations in his capacity of 
depositary of conventions concluded under the auspices of the League. 
But it cannot be concluded that the legal problem of the effect of objections 
to reservations has in this way been solved. The opinion of the Secretary- 
General of the United Nations himself is embodied in the following passage 
of his report of September 21st, 1950: ‘‘ While it is universally recognized 
that the consent of the other governments concerned must be sought before 
they can be bound by the terms of a reservation, there has not been unani- 


586 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


mity either as to the procedure to be followed by a depositary in obtaining 
the necessary consent or as to the legal effect of a State’s objecting to a 
reservation.’’ 

It may, however, be asked whether the General Assembly of the United 
Nations, in approving the Genocide Convention, had in mind the practice 
according to which the Secretary-General, in exercising his functions as a 
depositary, did not regard a reservation as definitely accepted until it had 
been established that none of the other contracting States objected to it. 
If this were the case, it might be argued that the implied intention of the 
contracting parties was to make the effectiveness of any reservation to the 
Genocide Convention conditional on the assent of all the parties. 

The Court does not consider that this view corresponds to reality. It 
must be pointed out, first of all, that the existence of an administrative 
practice does not in itself constitute a decisive factor in ascertaining what 
views the contracting States to the Genocide Convention may have had 
concerning the rights and duties resulting therefrom. It must also be 
pointed out that there existed among the American States members both 
of the United Nations and of the Organization of American States, a differ- 
ent practice which goes so far as to permit a reserving State to become a 
party irrespective of the nature of the reservations or of the objections 
raised by other contracting States. The preparatory work of the Conven- 
tion contains nothing to justify the statement that the contracting States 
implicitly had any definite practice in mind. Nor is there any such indi- 
cation in the subsequent attitude of the contracting States: neither the 
reservations made by certain States nor the position adopted by other 
States towards those reservations permit the conclusion that assent to one 
or the other of these practices had been given. Finally, it is not without 
interest to note, in view of the preference generally said to attach to an 
established practice, that the debate on reservations to multilateral treaties 
which took place in the Sixth Committee at the fifth session of the General 
Assembly reveals a profound divergence of views, some delegations being 
attached to the idea of the absolute integrity of the Convention, others 
favouring a more flexible practice which would bring about the partici- 
pation of as many States as possible. 

It results from the foregoing considerations that Question I, on account 
of its abstract character, cannot be given an absolute answer. The ap- 
praisal of a reservation and the effect of objections that might be made to 
it depend upon the particular circumstances of each individual case. 

7 


The considerations which form the basis of the Court’s reply to Question 
I are to a large extent equally applicable here. As has been pointed out 
above, each State which is a party to the Convention is entitled to appraise 


7 Here the Court repeated Question II. 
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the validity of the reservation, and it exercises this right individually 
and from its own standpoint. As no State can be bound by a reservation 
to which it has not consented, it necessarily follows that each State ob- 
jecting to it will or will not, on the basis of its individual appraisal within 
the limits of the criterion of the object and purpose stated above, con- 
sider the reserving State to be a party to the Convention. In the ordinary 
course of events, such a decision will only affect the relationship between 
the State making the reservation and the objecting State; on the other 
hand, as will be pointed out later, such a decision might aim at the com- 
plete exclusion from the Convention in a case where it was expressed by the 
adoption of a position on the jurisdictional plane. 

The disadvantages which result from this possible divergence of views— 
which an article concerning the making of reservations could have obvi- 
ated—are real; they are mitigated by the common duty of the contracting 
States to be guided in their judgment by the compatibility or incompatibil- 
ity of the reservation with the object and purpose of the Convention. It 
must clearly be assumed that the contracting States are desirous of pre- 
serving intact at least what is essential to the object of the Convention; 
should this desire be absent, it is quite clear that the Convention itself 
would be impaired both in its principle and in its application. 

It may be that the divergence of views between parties as to the ad- 
missibility of a reservation will not in fact have any consequences. On 
the other hand, it may be that certain parties who consider that the assent 
given by other parties to a reservation is incompatible with the purpose 
of the Convention, will decide to adopt a position on the jurisdictional 
plane in respect of this divergence and to settle the dispute which thus 
arises either by special agreement or by the procedure laid down in Article 
IX of the Convention. 

Finally, it may be that a State, whilst not claiming that a reservation 
is incompatible with the object and purpose of the Convention, will never- 
theless object to it, but that an understanding between that State and the 
reserving State will have the effect that the Convention will enter into force 
between them, except for the clauses affected by the reservation. 

Such being the situation, the task of the Secretary-General would be 
simplified and would be confined to receiving reservations and objections 
and notifying them. 


8 


The Court notes that the terms of this question link it to Question I. 
This link is regarded by certain States as pre-supposing a negative reply 
to Question I. 

The Court considers, however, that Question III could arise in any case. 
Even should the reply to Question I not tend to exclude, from being a 


§ Here the Court repeated Question III. 
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party to the Convention, a State which has made a reservation to which 
another State has objected, the fact remains that the Convention does not 
enter into force as between the reserving State and the objecting State. 
Even if the objection has this reduced legal effect, the question would 
still arise whether the States mentioned under (a) and (b) of Question 
III are entitled to bring about such a result by their objection. 

An extreme view of the right of such States would appear to be that 
these two categories of States have a right to become parties to the Conven- 
tion, and that by virtue of this right they may object to reservations in 
the same way as any State which is a party to the Convention with full 
legal effect, i.e., the exclusion from the Convention of the reserving State. 
By denying them this right, it is said, they would be obliged either to 
renounce entirely their right of participating in the Convention, or to be- 
come a party to what is, in fact, a different convention. The dilemma does 
not correspond to reality, as the States concerned have always a right to 
be parties to the Convention in their relations with other contracting 
States. 

From the date when the Genocide Convention was opened for signature, 
any Member of the United Nations and any non-member State to which an 
invitation to sign had been addressed by the General Assembly, had the 
right to be a party to the Convention. Two courses of action were possible 
to this end: either signature, from December 9th, 1948, until December 
31st, 1949, followed by ratification, or accession as from January Ist, 1950 
(Article XI of the Convention). The Court would point out that the 
right to become a party to the Convention does not express any very clear 
notion. It is inconceivable that a State, even if it has participated in the 
preparation of the Convention, could, before taking one or the other of 
the two courses of action provided for becoming a party to the Convention, 
exclude another State. Possessing no rights which derive from the Con- 
vention, that State cannot claim such a right from its status as a Member 
of the United Nations or from the invitation to sign which has been ad- 
dressed to it by the General Assembly. 

The case of a signatory State is different. Without going into the ques- 
tion of the legal effect of signing an international convention, which neces- 
sarily varies in individual cases, the Court considers that signature consti- 
tutes a first step to participation in the Convention. 

It is evident that without ratification, signature does not make the 
signatory State a party to the Convention; nevertheless, it establishes 4 
provisional status in favour of that State. This status may decrease in 
value and importance after the Convention enters into force. But, both 
before and after the entry into force, this status would justify more 
favourable treatment being meted out to signatory States in respect of 

objections than to States which have neither signed nor acceded. 
As distinct from the latter States, signatory States have taken certain of 
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the steps necessary for the exercise of the right of being a party. Pending 
ratification, the provisional status created by signature confers upon the 
signatory a right to formulate as a precautionary measure objections which 
have themselves a provisional character. These would disappear if the sig- 
nature were not followed by ratification, or they would become effective on 
ratification. 

Until this ratification is made, the objection of a signatory State can 
therefore not have an immediate legal effect in regard to the reserving State. 
It would merely express and proclaim the eventual attitude of the signatory 
State when it becomes a party to the Convention. 

The legal interest of a signatory State in objecting to a reservation would 
thus be amply safeguarded. The reserving State would be given notice that 
as soon as the constitutional or other processes, which cause the lapse of time 
before ratification, have been completed, it would be confronted with a 
valid objection which carries full legal effect and consequently, it would 
have to decide, when the objection is stated, whether it wishes to maintain 
or withdraw its reservation. In the circumstances, it is of little importance 
whether the ratification occurs within a more or less long time-limit. The 
resulting situation will always be that of a ratification accompanied by an 
objection to the reservation. In the event of no ratification occurring, the 
notice would merely have been in vain. 

For these reasons, 

THE Court Is OF OPINION, 

In so far as concerns the Convention on the Prevention and Punishment 
of the Crime of Genocide, in the event of a State ratifying or acceding to 
the Convention subject to a reservation made either on ratification or on 
accession, or on signature followed by ratification, 


On Question I: 
by seven votes to five, 


that a State which has made and maintained a reservation which has been 
objected to by one or more of the parties to the Convention but not by 
others, can be regarded as being a party to the Convention if the reservation 
is compatible with the object and purpose of the Convention ; otherwise, that 
State cannot be regarded as being a party to the Convention. 


On Question IT: 


by seven votes to five, 


(a) that if a party to the Convention objects to a reservation which it con- 
Siders to be incompatible with the object and purpose of the Convention, it 


can in fact consider that the reserving State is not a party to the Conven- 
tion ; 
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(b) that if, on the other hand, a party accepts the reservation as being 
compatible with the object and purpose of the Convention, it can in fact 
consider that the reserving State is a party to the Convention; 


On Question Ill: 


by seven votes to five, 


(a) that an objection to a reservation made by a signatory State which 
has not yet ratified the Convention can have the legal effect indicated in the 
reply to Question I only upon ratification. Until that moment it merely 
serves as a notice to the other State of the eventual attitude of the signa- 
tory State; 

(b) that an objection to a reservation made by a State which is entitled 
to sign or accede but which has not yet done so, is without legal effect.® 


9 Vice-President Guerrero, and McNair, Read and Hsu Mo, JJ., joined in a dissenting 
opinion which agreed that the Court was competent to give an opinion, but that Question 
I should be answered in the negative, and that Question II therefore did not arise; they 
also dissented from the majority on Question III. Their reasoning was briefly as 
follows: ‘‘ The consent of the parties is the basis of treaty obligations. The law govern- 
ing reservations is only a particular application of this fundamental principle, whether 
the consent of the parties to a reservation is given in advance of the proposal of the 


reservation or at the same time or later... . 
‘¢. . . the practice of governments has resulted in a rule of law requiring the unani- 
mous consent of all the parties to a treaty before a reservation can take effect and the 


State proposing it can become a party. 


‘*the existing rule of international law, and the current practice of the United Nations, 
are to the effect that, without the consent of all the parties, a reservation proposed in 
relation to a multilateral convention cannot become effective and the reserving State 


cannot become a party thereto . 


Judge Alvarez, in a separate dissenting opinion based on ‘‘the new international 
law’’ following World War II, and the novel character of conventions which he termed 
‘‘the new international constitutional law,’’ arrived at by majority vote, and which 
if ‘‘signed by a great majority of States ought to be binding upon the others, even 
though they have not expressly accepted them,’’ held that such conventions as that on 
Genocide ‘‘ by reason of their nature and of the manner in which they have been formu- 
lated, constitute an indivisible whole. Therefore, they must not be made the subject of 
reservations, for that would be contrary to the purposes at which they are aimed, 
namely, the general interest and also the social interest.’’ He would answer the first 
question ‘‘No,’’ urging that the Genocide Convention cannot admit of any reservations, 
and that ‘‘even if they were allowed, they should produce the minimum of legal effect in 
favour of the States making the reservation.’’ He thought Question II then did not 
arise; and, as for Question III, that ‘‘legal effect must be given to objections made to 
reservations by a State’’ in the categories covered by paragraphs (a) and (b). 
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Treaties—interpretation and effect as local law 
WarreN v. UniTeD States. 71 Sup. Ct. 432; 340 U. S. 523. 
U. S. Supreme Court, February 26, 1951. Douglas, J. 


Petitioner seaman sought maintenance and cure from the United States 
as owner of the vessel on which he was serving when he went ashore at 
Naples in 1944 on shore leave, and fell from a baleony outside the window 
of a dance hall, where he had stepped out for a view of the harbor, sustain- 
ing serious injuries. The District Court awarded maintenance, but the 
Court of Appeals disallowed it. Reversing the Court of Appeals, and re- 
lying on Aguilar v. Standard Oil, 318 U. S. 724 (1943), this JourNat, Vol. 
37 (1943), p. 677, the Supreme Court allowed maintenance, though the 
injury occurred while on shore leave and though it appeared that the seaman 
had been careless in leaning out from the baleony without examining the 
rod he held (which broke with him). The Court discussed the relationship 
of treaty to domestic law of the United States as follows: 


The Shipowners’ Liability Convention, proclaimed by the President 
Sept. 29, 1939, 54 Stat. 1693, provides in Art. 2: 


‘*1, The shipowner shall be liable in respect of— 


‘*(a) sickness and injury occurring between the date specified in the 
articles of agreement for reporting for duty and the termination of the 
engagement; 

‘**(b) death resulting from such sickness or injury. 


‘2. Provided that national laws or regulations may make exceptions 
in respect of : 


‘*(a) injury incurred otherwise than in the service of the ship; 

‘*(b) injury or sickness due to the wilful act, default or misbehaviour 
of the sick, injured or deceased person ; 

**(e) sickness or infirmity intentionally concealed when the engage- 
ment is entered into.”’ 


Petitioner’s argument is twofold. He maintains first that under 
paragraph 1 a shipowner’s duty to provide maintenance and cure is 
absolute and that the exceptions specified in paragraph 2 are not opera- 
tive until a statute is enacted which puts them in force. He argues 
in the second place that, even if paragraph 2 is operative without an 
Act of Congress, his conduct was not due to a ‘‘wilful act, default or 
misbehavior’’ within the meaning of that paragraph... . 

There is support for petitioner’s first point in the concurring opinion 
of Chief Justice Stone in Waterman Steamship Corp. v. Jones, 318 
U. S. 724, 738. But we think the preferred view is opposed. Our 
conclusion is that the exceptions permitted by paragraph 2 are operative 
by virtue of the general maritime law and that no Act of Congress is 
necessary to give them force. 

The language of paragraph 2, in its ordinary range of meaning, 
easily permits that construction. It is ‘‘national laws or regulations’’ 
which may make exceptions. The term law in our jurisprudence usu- 
ally ineludes the rules of court decisions as well as legislative acts. .. . 
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THE 


The purpose of the Convention would not be served by the narrow 
meaning. This Convention was a product of the International Labor 
Organization. Its purpose was to provide an international system of 
regulation of the shipowner’s liability. That international system was 
aimed at providing a reasonable average which could be applied in any 
country. We find no suggestion that it was designed to adopt a more 
strict standard of liability than that which our maritime law provides. 
The aim indeed was not to change materially American standards but 
to equalize operating costs by raising the standards of member nations 
to the American level. If the Convention was designed to make abso- 
lute the liability of the shipping industry until and unless each member 
nation by legislative act reduced it, we can hardly believe some plain 
indication of the purpose would not have been made. Much of this 
body of maritime law has developed through the centuries in judicial 
decisions. To reject that body of law and start anew with a complete 
code would be a novel and drastic step. Under our construction the 
Convention provides a reasonable average for international application. 
The definition of the exceptions itself helps provide the average, leaving 
the creation of the exceptions to any source of law which the member 
nations recognize. That view serves the purpose of the Convention 
and conforms to the normal meaning of the words used. Our con- 
clusion is that both paragraph 1 and paragraph 2 of Art. 2 state the 
standard of liability which legislative and decisional law define in 
particularity. 

The Court, however, found that though plaintiff was negligent, there was 


no wilful misconduct or its equivalent, such as would be required under 
American decisions to bar the remedy for maintenance and cure.* 


Naturalization—claim of exemption as neutral—treaty and statute 
Moser v. UNITED States. 71 Sup. Ct. 553; 341 U.S. 41. 
U. S. Supreme Court, April 9, 1951. Minton, J. 


Reversing the decision of the Court of Appeals, 182 F. (2d) 734, this 
JOURNAL, Vol. 45 (1951), p. 385, and reinstating the judgment of the Dis- 
trict Court, 85 F. Supp. 683, this Journat, Vol. 44 (1950), p. 196, the 
Supreme Court upheld the petitioner’s right to be naturalized. Relying on 
the provision of the Treaty of 1850 between the United States and Switzer- 
land that ‘‘citizens of one of the two countries, residing or established in 
the other, shall be free from personal military service,’’ petitioner had 
sought draft exemption upon the advice of the Swiss Legation. The Court 
of Appeals had denied naturalization upon the ground that the Selective 
Service Act of 1940 provided that request for exemption by a neutral re- 
sulted in his permanent incapacity to become an American citizen. The 
Supreme Court said in part: 

1 Jackson and Clark, JJ., dissented on the ground that the injuries were not received 
‘¢in the service of the ship.’’? Frankfurter, J., dissented on the ground that the decision 
of the Court of Appeals that libelant’s conduct was a ‘‘deliberate act of indiseretion’’ 
should not be disturbed. 
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That the statute unquestionably imposed a condition on exemption 
not found in the Treaty does not mean they are inconsistent. Not 
doubting that a treaty may be modified by a subsequent act of Congress, 
it is not necessary to invoke such authority here, for we find in this 
congressionally imposed limitation on citizenship nothing inconsistent 
with the purposes and subject matter of the Treaty. The Treaty 
makes no provision respecting citizenship. On the contrary, it ex- 
pressly provides that the privileges guaranteed by each country to 
resident citizens of the other ‘‘shall not extend to the exercise of 
political rights.’’ The qualifications for and limitations on the ac- 
quisition of United States citizenship are a political matter which the 
Treaty did not presume to cover. 

Thus, as a matter of law, the statute imposed a valid condition on the 
claim of a neutral alien for exemption; petitioner had a choice of ex- 
emption and no citizenship, or no exemption and citizenship. 

But as we have already indicated, before petitioner signed the appli- 
‘ation for exemption, he had asserted a right to exemption without 
debarment from citizenship. In response to the claims of petitioner 
and others, and in apparent acquiescence, our Department of State 
had arranged for a revised procedure in claiming exemption. The 
express waiver of citizenship had been deleted. Petitioner had sought 
information and guidance from the highest authority to which he could 
turn, and was advised to sign Revised Form 301. He was led to be- 
lieve that he would not thereby lose his rights to citizenship. If he 
had known otherwise he would not have claimed exemption. In justi- 
fiable reliance on this advice he signed the papers sent to him by the 
Legation. 


There is no need to evaluate these circumstances on the basis of any 
estoppel of the Government or the power of the Swiss Legation to bind 
the United States by its advice to petitioner. Petitioner did not know- 
ingly and intentionally waive his rights to citizenship. In fact, be- 
cause of the misleading circumstances of this case, he never had an 
opportunity to make an intelligent election between the diametrically 
opposed courses required as a matter of strict law. Considering all 
the circumstances of the case, we think that to bar petitioner, nothing 
less than an intelligent waiver is required by elementary fairness. . 

To hold otherwise would be to entrap petitioner. 


Treaties—interpretation—international air transportation 
Grey v. AMERICAN AIRLINES, Inc. 1950 U.S. Av. R. 507. 
U.S. District Court, S. D. N. Y., Dec. 21, 1950. Noonan, D. J. 


Plaintiffs sued defendant airline for the wrongful death of their parents 
killed when approaching Dallas on a flight from New York to Mexico City, 
and moved for summary judgment, challenging the defense based on the 
Warsaw Convention of 1929 (49 Stat. 3000) limiting liability of a carrier 
engaged in international air transportation. Plaintiffs claimed that the 
flight was not international transportation within the Warsaw Convention, 
that the parties had not intended to consider the flight as covered by the 
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Convention, and that defendant had failed to comply with the strict re- 
quirements of the Warsaw Convention, since the ticket did not specify 
Washington and Dallas as the agreed stopping places. Rejecting the motion 
for summary judgment, the court found that the deceased were in inter- 
national transportation since their tickets were from New York to Mexico 
City, and said: ‘‘I do not find persuasive plaintiffs’ argument that a single 
plane engaged in a single flight may not be international in respect to some 
passengers and domestic as to others,’’ who were leaving the plane at Dallas. 
As for the intention, there was no basis for holding that the Convention 
applied only when the parties contracted for or expressly assented to its ap- 
plication. 
Article 3 of the Convention provides: 


(1) For the transportation of passengers the carrier must deliver a 
passenger ticket which shall contain the following particulars: 

(c) The agreed stopping places, provided that the carrier may re- 
serve the right to alter the stopping places in case of necessity, and that 
if he exercises that right, the alteration shall not have the effect of de- 
priving the transportation of its international character ; 

(2) The absence, irregularity, or loss of the passenger tic ket shall 
not affect the existence or the validity of the contract of transportation, 
which shall none the less be subject to the rules of this convention. 
Nevertheless, if the carrier accepts a passenger without a passenger 
ticket having been delivered he shall not be entitled to avail himself of 
those provisions of this convention which exclude or limit his liability. 


Regarding this, the court said: 


Plaintiff contends that under subsection (2) the carrier is, therefore, 
not entitled to avail itself of those provisions of the convention which 
limit its liability. However, subsection (2) merely denies limitation of 
liability where the carrier accepts a passenger without delivering a 
ticket to such passenger. Thus the question arises whether Article 
3(2) means that unless a ticket with all the particulars as set forth in 
Article 3 (1), is delivered, the carrier’s liability is unlimited. 

I believe the question can be best resolved by a reference to the terms 
of the Convention itself. Chapter II of the treaty is entitled ‘‘Trans- 
portation Documents’’ which consist of Passenger Ticket, Baggage 
Check and Air Waybill. Article 4 provides for the issuance of a 
baggage check and sets forth the particulars it shall contain. Articles 
5, 6, 7 and 8 provide for the issuance of an Air Waybill and the par- 
ticular items it shall contain. However, Article 4 (4) and Article 9 
referring to the Baggage Check and Air Waybill, respectively (while 
quite patently drafted to accomplish the same purpose with reference 
to the carriage of Baggage and Air Freight as Article 3 (2) does in the 
case of passengers), employs language obviously different than that in 
Article 3 (2). Article 4 (4) denies a carrier the right to avail itself 
of limitation or exclusion of liability not only for failing to deliver a 
baggage check, but also if the check does not expressly set forth the 
particulars contained in (d), (f) and (h) of Article 4 (3). Article 
9, relating to Air Freight, is similar in terms to Article 4 (4), for it 
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also requires, in addition to a delivery of the Air Waybill, the inclusion 
of certain specified particulars. Article 3 (2) merely requires that the 
ticket be delivered to the passenger and thus clearly differs from 
Articles 4 (4) and 9. I must conclude that this omission or difference 
is most significant. For I cannot agree with plaintiffs’ argument that 
Article 3 (2) intends that the ticket delivered contain the items set 
forth in Article 3 (1), when those who drafted the treaty were so 
explicit in this regard in Articles 4 (4) and 9. 

Further, while the ticket itself did not set forth the agreed stopping 
places, the ticket did provide that ‘‘agreed stopping places’’ would 
be those set forth on the ticket and/or shown in the carrier’s time table 
as scheduled stopping places on the passenger’s route.* 


Sovereign immunity—taxation of state-owned consular premises 
Yrn-Tso Hsrunea v. Toronto. [1950] 4 D.L.R. 209. 
Canada, Ontario High Court, May 25, 1950, Smily, J. 


The Chinese Consul General at Toronto sought a declaration that real 
property owned by the Government of China and used by the Chinese Con- 
sulate General was immune from rates and taxes levied by the defendant 
City of Toronto. The court granted the exemption, relying heavily upon 
the judgment of the Supreme Court of Canada in Reference re Power of 
Municipalities to Levy Rates on Foreign Legations, [1943] 2 D.L.R. 481. 
The court said in part: 


The only difference, if it is a difference, is that this property is 
employed for public purposes as a consulate, purposes which may not 
be classed as diplomatic purposes. However, . . . the immunity of the 
property of a foreign state is not limited to the property of the diplo- 
matic representative but applies to such property as a ship. Surely it 
would apply as much to the property of the foreign state used for 
public purposes by a Consul. 

The basis of the principle seems to be that the foreign state is immune 

from coactio, direct or indirect. 


_ I have, of course, fully recognized that the Reference case in the 
Supreme Court of Canada and many of the authorities referred to deal 
with the property of a foreign Government occupied by an Ambassador 
or diplomatic representative but the ratio decidendi would appear to 
be as much that the property is owned by and used for the public pur- 
poses of the foreign Government as that it is occupied by the Ambassa- 
dor or public Minister of the foreign Government, as indicated in the 
quotation from the judgment of Brett L. J. in The Parlement Belge, 
case, supra,’ and which was quoted with approval in Compania Naviera 
Vascongado v. ‘Cristina,’ [1938] A.C. 485, by Lord Wright at p. 506, 
as mentioned in the judgment of Hudson J. aforesaid at pp. 513-4 


* Also applying the Warsaw Convention, see Pekelis v. Transcontinental and Western 
Air, Inc., 187 F. (2d) 122 (Ct. App. 2d, Feb. 15, 1951). 
15 P.D. 197 (1880). 
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D.L.R. . . . and which I repeat here: ‘‘ ‘The principle to be deduced 
from all these cases is that, as a consequence of the absolute independ- 
ence of every sovereign authority, and of the international comity which 
induces every sovereign state to respect the independence and dignity 
of every other sovereign state, each and every one declines to exercise by 
means of its Courts any of its territorial jurisdiction over the person of 
any sovereign or ambassador of any other state, or over the public 
property of any state which is destined to public use, or over the prop- 
erty of any ambassador, though such sovereign, ambassador, or property 
be within its territory, and, therefore, but for the common agreement, 
subject to its jurisdiction.’ ”’ 

I am therefore of the opinion that the property of a foreign state 
occupied by its Consul and used for the public purposes of such state 
are not liable to taxation by municipal corporations in this Province. 


Sovereign immunity—foreign state interested in inheritance within 
forum 

Erat RouMAIN c. Due. ArIcASTRE. 1950 Sirey, I, 2, p. 141." 

France, Cour d’Appel of Poitiers, June 16, 1949. 


Micheil, a Rumanian national, died in Rumania in 1936, leaving a large 
fortune to the Rumanian state by will for designated charitable purposes. 
Certain of the properties bequeathed were in France, and were claimed by 
a friend of the decedent, who brought the question of decedent’s property 
in France before the French court. Thereafter the friend and the Ru- 
manian state entered into a compromise as to most of the property in France, 
leaving a small portion in the hands of the court. Despite the objection of 
the Rumanian state, the civil tribunal of Bordeaux took jurisdiction of the 
ease, relying on Article 14 of the French Civil Code, which declares the 
French courts competent over suits brought by a French national against 
even a non-resident alien defendant for obligations contracted with plaintiff 
either in France or abroad. This judgment was affirmed by the Cour 
d’Appel of Bordeaux, but on appeal by the Rumanian state the Cour de 
Cassation annulled the decision below and referred the case to this court for 
final decision. The Rumanian state maintained its objection to French 
jurisdiction. 

Relying upon the principle of ‘‘the reciprocal independence of States,”’ 
the court accepted the defendant state’s appeal, and declared the French 
courts without jurisdiction to hear such a case against a foreign state. The 
court said that ‘‘A government cannot be subjected, for the undertakings 
which it has contracted, to the jurisdiction of a foreign state,’’ and that: 


It belongs, not to internal law but to international law, to determine 
in how far a foreign state may be subject to the jurisdiction of another 
state... .It is a principle of international law that generally 4 


1 With doctrinal note by J.-P. Niboyet, doubting whether this case will be followed in 
matters relating to inheritances, 
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foreign state is free from the jurisdiction of the courts of another 
state. Even in cases where general principles would permit citing an 
alien individual before the French courts, a foreign state could not 
see imposed upon itself the jurisdiction of a French court, which would 
be the negation of sovereignty. It follows that a French national 
cannot avail himself of Article 14 of the Civil Code against a foreign 
state, and that in such cases French courts lack jurisdiction. 


For the application of the rule of immunity of foreign states from 
jurisdiction, the sole prerequisite is that the government invoking the 
immunity establishes its legal existence as a person of international law. 
When the sovereign nature of the state is undoubted, the controversies 
which it may have with French citizens fall without the jurisdiction of 
French courts, from whatsoever cause they may arise. 

The judgment appealed from was wrong, in adopting the position 
that litigation involving only the civil or commercial interests of a 
foreign state is not covered by the principle of immunity from juris- 
diction. That thesis, rejected by the majority of writers and of de- 
cisions, would result, as someone has said, ‘‘in a dualism in the State 
which is in contradiction with the concept of state personality and with 
the principle of reciprocal independence of States.’’ 


Finally, the court pointed out that the decedent had picked the Rumanian 
state as his heir since only the state through its public powers could carry 
out his wishes with respect to charitable establishments, and that therefore 
the Rumanian state was acting in its sovereign capacity in all matters re- 
lating to the inheritance. 


Treaties—effect as domestic law—stateless refugees 

MINISTERE Pusuic c. Ste. PARNAssE-LARTIGAU. XXIX Revue Crit. de 
Droit Int. Privé 600 (1950). 

France, Cour d’Appel of Pau, June 12, 1950. 


The French law of October 28, 1946, excluded aliens from certain rights 
to reparation of war damages; however, reciprocal agreements between 
France and other states provided for eligibility to receive such payments. 
Relying on Article 14 of the Geneva Convention of October 28, 1933, on 
the Status of Refugees,’ which read: ‘‘The enjoyment of certain rights and 
the benefit of certain favours accorded to foreigners subject to reciprocity 
shall not be refused to refugees in the absence of reciprocity,’’ the court 
held stateless refugees entitled to reparation for war damage to their 
property. The court referred to Article 26 of the French Constitution ? 
in saying : 

Pg League of Nations Treaty Series 199; VI Hudson, International Legislation 483, 


*See Lawrence Preuss, ‘‘ Relation of International Law to Internal Law in the French 
Constitutional System,’’ this JOURNAL, Vol. 44 (1950), pp. 641, 647. 
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the right of the stateless person is not solely determined by the par- 
ticular internal law whose benefit he claims, but also by the general 
status which controls him, resulting from international conventions 
themselves sanctioned by French law. 


CASES ON NATIONALITY AND ALIENS IN UNITED STATES COURTS 


A Chinese ‘‘treaty merchant’’ entering the United States after 1924 
under the treaties of 1880 and 1884 was held entitled to be naturalized, 
despite the contention that he was not admitted as an ‘‘immigrant’’ and 
that ‘‘non-immigrants’’ were ineligible for naturalization,’ the court say- 


ing: 

It is elemental that Congress, by statute, cannot vary or diminish 
rights created under a treaty, and the courts have consistently held 
that the various Immigration acts passed after the treaties with China 
. . . do not abrogate, nullify, or abridge the rights of Chinese to enter 
pursuant thereto. 


The Treaty of 1884, in Article III, provides that ‘‘The provisions 
of this Convention shall not affect the right at present enjoyed of 
Chinese .. . merchants .. . of coming to the United States and re- 
siding therein’’. The words, ‘‘residing therein’’ indicate clearly the 
intention of the treaty making powers to provide for permanent resi- 
dence or domicile in the United States on the part of Chinese merchants 
and the other classes therein enumerated. 


Naturalization was granted an Austrian agricultural worker whose re- 
lease from military service was sought by his employer during the war, and 
who personally stated that he could not fight against his brother, Ford, 
D. J., saying: 


The extent of his conscientious objection was a refusal to fight against 
his own brothers, impressed unwillingly into the German army. In and 
of itself, this does not indicate a lack of attachment to the principles 
of the Constitution. The mere objection to service in the armed forces 
of the United States by an enemy alien does not indicate such a lack 
of attachment to the principles of the Constitution as to disqualify him 
from naturalization.’ 


1 Petition of Kwan Shun Yue, 94 F. Supp. 804 (S. D. Calif., Dee. 29, 1950). Accord, 
In re Jeu Foon, 94 F. Supp. 728 (E. D. Ark., Dec. 20, 1950), involving children of treaty 
merchant. Service on foreign-flag vessels owned by foreign subsidiaries of an American 
corporation, which signed crews on and off in foreign ports, did not meet the residence 
requirements, Petition of Bouboulis, 94 F. Supp. 454 (E. D. La., Dec. 20, 1950). In 
holding that children born in China in 1943 and 1945 to an American father were 
citizens, though the father had left for China in August, 1940, at the age of 20 years 
and 7 months and could not return until after the war, the court held that the five 
year’s ‘‘residence’’ by the father after reaching the age of 16 did not require con- 
tinuous physical presence in the United States, Wong Gan Chee v. Acheson, 95 F. Supp. 
816 (N. D. Calif., Feb. 16, 1951). 

2 Petition of Schmidinger, 95 F. Supp. 156 (D. Mass., Dec. 22, 1950). 


598 

a 

n 

0 

in 

F, 

be 
the 
Ru 
Int 

in 
me 
2d, 

I 

del 
Dee 
Obe 

4 

by t 
fina] 
Col. 
such 
and 
5} 

to 
Japa 
(8. I 
1950 
Puru 


nst 
and 
oles 
ack 
him 


cord, 
reaty 
rican 
lence 

In 


were 


years 
2 five 


Supp. 


JUDICIAL DECISIONS 599 


In Marcantonio v. United States, 185 F. (2d) 934 (Ct. App. 4th, Dee. 
16, 1950), it was held error to deny naturalization on the basis of criminal 
convictions prior to the five-year period preceding naturalization. Parker, 
C. J., said: 


The learned judge below did not distinguish, we think, between con- 
sidering evidence of crimes committed prior to the five year period as 
bearing upon the question of character within that period and denying 
a petition for naturalization on the basis of such crimes. The former 
is permissible for the reason that the judge may consider any proper 
evidence having reasonable tendency to prove or disprove good char- 
acter; and the fact of petitioner’s having committed serious crimes at 
any time during his life has a bearing on his character. It is not per- 
missible, however, to base denial of naturalization on the commission of 
crimes prior to the five year period, for the effect of this is to add to the 
statute a condition which it does not contain.® 


In several proceedings for declaratory judgments as to citizenship,* the 
courts held that expatriation did not result from persons of Japanese an- 
cestry voting in elections conducted in Japan in 1946 under the occupation 
authorities, stress being laid upon the duress to votc, 1nd in some cases upon 
the notion that under the occupation Japan was not ‘‘foreign’’ within the 
meaning of the Nationality Act.® 


8Ralich v. United States, 185 F. (2d) 784 (Ct. App. 8th, Dee. 27, 1950), denied 
naturalization for lack of good moral character, when petitioner was shown to have 
operated houses of prostitution prior to the five-year period, and to have sworn falsely 
in regard thereto on her naturalization hearing. In Johnson v. United States, 186 
F, (2d) 588 (Ct. App. 2d, Jan. 24, 1951), L. Hand, C. J., held good moral character to 
be lacking when a married petitioner had lived with a married woman not his wife, 
there being none of the ‘‘extenuating cireumstances’’ within the rule of Petitions of 
Rudder et al., 159 F. (2d) 695, this JourNAL, Vol. 42 (1948), p. 214. In view of the 
Internal Security Act of 1950, a member of the Italian Fascist Party who broke with it 
in 1937 was held to have failed to show the requisite good moral character and attach- 
ment to the principles of the Constitution, Petition of Tucci, 187 F. (2d) 690 (Ct. App. 
2d, March 14, 1951). 

It was held that the Immigration and Naturalization Service could not indefinitely 
delay naturalization hearings, Application of Weber, 94 F. Supp. 376 (S. D. N. Y., 
Dee. 14, 1950). On false swearing in naturalization proceedings, see United States v. 
Obermeier, 186 F. (2d) 243 (Ct. App. 2d, Dee. 20, 1950). 

*Such action for declaratory judgment, under 8 U.S.C.A. § 903, was not prevented 
by the provision of the Immigration Act making decisions of a Board of Special Inquiry 
final on exclusion of aliens, Mah Ying Og v. MeGrath, 187 F. (2d) 199 (Ct. App., Dist. 
Col.), Dee. 7, 1950). Regarding the right to return to the United States to testify in 
such proceedings, see Mazza v. Acheson, 95 F. Supp. 752 (N. D. Calif., Feb. 1, 1951), 
and Look Yim Lin v. Acheson, 95 F. Supp. 583 (N. D. Calif., Feb. 8, 1951). 

‘Haruko Furuno v. Acheson, 94 F. Supp. 381 (S. D. Calif., Nov. 14, 1950), refusing 
to consider a letter of the Secretary of State or opinions of Government agents that 
Japan remained a ‘‘foreign state’’; Mitsue Masuko Kai v. Acheson, 94 F. Supp. 383 
(8. D. Calif., Nov. 14, 1950); Seki v. Acheson, 94 F. Supp. 438 (S. D. Calif., Nov. 22, 
1950) ; Fumi Rokui v. Acheson, 94 F. Supp. 439 (S. D. Calif., Nov. 22, 1950); Funiko 
Furusho v. Acheson, 94 F. Supp. 1021 (D. Hawaii, Jan. 23, 1951); Akio Kuwahara v. 
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Reversing the action of the District Court ® which held 4315 renunciations 
of citizenship by persons of Japanese ancestry detained at Tule Lake and 
elsewhere to be void for duress, the Court of Appeals’ remanded the pro- 
ceedings for determination of the individual loyalty of those whom the Goy- 
ernment charged with having acted freely and voluntarily in renouncing 
American citizenship under § 401(i) of the Nationality Code. The court 
held, however, that mentally incompetent persons, and those under 21 at 
the time of renunciation, could not effectively renounce American citizen- 
ship under this provision and remained citizens. It said that courts ‘‘should 
be more vigilant than ever that the massing of 4315 plaintiffs in two suits 
does not conceal the facts as to such enemy minded renunciants.’’ As to 
the competent adult renunciants, ‘‘the burden of proof is on each to show 
that he was brought to a condition of mind by his treatment while interned 
which destroyed his free action in renouncing.’’ Referring to conditions at 
Tule Lake, Denman, C. J., added: 


Because of the oppressiveness of this imprisonment by the government 
officials, a rebuttable presumption arises as to those confined at Tule 
Lake that their acts of renunciation were involuntary. 

This presumption requires the defendants to go forward with the 
evidence and produce evidence rebutting it. When such evidence is 
introduced, the presumption disappears, but the fact of the coercive 
conditions remains as a part of each plaintiff’s showing to support his 
individual burden of proof. 


He held that the District Court had erred in refusing to receive Government 


evidence against 448 of the plaintiffs, apparently because of its notion that 
the burden of proof had shifted to defendants. 

Holding proper the deportation of a former officer of the Greek branch 
of the Communist Party in the United States, Swan, Ct. J., said: 


Acheson, 96 F. Supp. 38 (S. D. Calif., March 5, 1951), abandoning the idea that Japan 
was not a ‘‘foreign state.’’ 

No expatriation resulted from service under duress in the Japanese Army:. Noburo 
Kato v. Acheson, 94 F. Supp. 415 (S. D. Calif., Nov. 14, 1950); Ozasa v. Acheson, 94 
F. Supp. 436 (S. D. Calif., Nov. 14, 1950). In Repetto v. United States, 94 F. Supp. 
623 (N. D. Calif., Nov. 15, 1950), a person born in 1914 in the United States of an 
Italian father and taken to Italy in 1920 tried to return to the United States in 1937, 
1941, and 1946; in each case the American Consul General refused to provide an American 
passport. It was held that no expatriation resulted from failure to return to the 
United States before reaching the age of 23 or within the specified period after the 
effective date of the 1940 Nationality Act. 

677 F. Supp. 806. 

7 McGrath v. Tadayasu Abo, 186 F. (2d) 766 (Ct. App., 9th, Jan. 17, 1951). See 
also Barber v. Tadayasu Abo, 186 F. (2d) 775 (Ct. App. 9th, Jan. 17, 1951), reversing 
the decision below, 76 F. Supp. 664, where habeas corpus had been granted to prevent 
deportation of these renunciants. Here the Court of Appeals held that Congress did not 
have to authorize persons in the United States to acquire or retain Japanese nationality, 
such nationality depending on the law of Japan. 
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appellant urges that to deport an alien, who has resided here so long, 
merely because he belonged to the Communist Party twelve years ago 
violates constitutional prohibitions. The appellee replies (1) that 
the power of Congress to deport aliens at any time and for any reason 
it deems in the public interest is absolute; and (2) that even if the 
power to deport is not unlimited, its exercise in the case at bar does 
not contravene any provision of the Constitution. It must be con- 
ceded that a most persuasive argument both on principle and on 
authority has been advanced in support of the absolute power of 
Congress. A sovereign may exclude aliens altogether or may admit 
them on such terms as it chooses to impose. While an alien is 
allowed to remain here he is accorded certain constitutional protec- 
tions but his license to remain is revocable at the sovereign’s will; 
thereafter with respect to deportation he is entitled only to ‘‘pro- 
cedural due process,’’ that is, that he be given notice of the hearing 
and opportunity to show that he does not come within the classification 
of aliens whose deportation Congress has directed. . . 

Nevertheless it is unnecessary to rest decision upon... [this] 
principle. . . . The statute here is directed against those who have 
at any time confederated to overthrow the Government by force, and 
we hold that its present application is not unconstitutional. . . . This 
appellant joined the group voluntarily and at a time when member- 
ship in such an organization was ground for expelling him from the 
country. He served as an organizer in various cities. . . . He never 
voluntarily withdrew but was dropped from membership for reasons 
of party policy. He argues that his joining was permissible political 
activity because he was not found to have personally advocated over- 
throw of the Government by force. A sufficient answer is that there 
is nothing in the Constitution which imposes upon deportation officials 
the difficult and uncertain task of distinguishing between those mem- 
bers of a subversive group who individually advocate the forbidden 
course and those who do not. . . . Nor is it a valid objection that the 
ground of deportation is an act that occurred before the statute was 
adopted.§ 


Judgment for money loaned by plaintiff to defendant was upheld, de- 
spite the alleged invalidity of the loan since it was to enable creditor’s 


J, $. ex rel. Harisiades v. Shaughnessy, 187 F. (2d) 137 (Ct. App. 2d, Feb. 6, 

Holding an indeterminate sentence in a reformatory the equivalent of imprisonment 
for more than one year for a crime involving moral turpitude, deportation was approved 
in U. S. ex rel. McMahon v. Neeley, 186 F. (2d) 846 (Ct. App. 7th, Feb. 1, 1951). 
Questions of deportation procedure were involved in U. 8. ex rel. Jankowski v. 
Shaughnessy, 186 F. (2d) 580 (Ct. App. 2d, Jan. 29, 1951); and of right to bail in 
deportation cases, in Carlson v. Landon, 186 F. (2d) 183, and Stevenson v. Landon, 
ibid. 190 (both Ct. App. 9th, Dec. 16, 1950) ; Mangaoang v. Boyd, 186 F. (2d) 191 (Ct. 
App. 9th, Dee. 27, 1950) ; U. S. ex rel. Mavrokefalus v. Murff, 94 F. Supp. 643 (D. Md., 
Nov, 28, 1950). 

Where Greek seamen were detained on a Greek vessel in an American port at the order 
of immigration officials, libels for false imprisonment were dismissed when brought 
against the ship, officers, and immigration officials involved, Papagianakis v. S. S. 
Samos, 186 F, (2d) 257 (Ct. App. 4th, Dee. 20, 1950). 
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Italian grandson to marry debtor’s American granddaughter and thus 
escape deportation. Since the marriage was bona fide, its purpose to 
avoid deportationewas not illegal; the court distinguished marriages which 
were mere pretenses, and added that marriage would not prevent deporta- 
tion but merely afford grounds for appealing to the Attorney General’s 
discretionary authority to suspend deportation. Cirulli v. Licata, 10 
N. J. Super. 449, 77 At. (2d) 288 (Dee. 5, 1950). 

The Supreme Court of California affirmed the decision that German or 
Austrian heirs of an American dying in California could not take per- 
sonalty by will, in view of § 259 of the Probate Code providing that rights 
of non-resident aliens to inherit depend on ‘‘a reciprocal right upon the 
part of citizens of the United States to take real and personal property.” 
Such a right was found not to have existed in Germany or Austria after 
the outbreak of World War II, and thus the heir-at-law prevailed over 
the Alien Property Custodian who sought to enforce the rights of the 
foreign legatees. In re Schluttig’s Estate, 224 Pace. (2d) 695 (Dee. 12, 
1950) .° 

INTERNATIONAL COURT OF JUSTICE 


Calendar as of June 15, 1951 


1. Reservations to the Genocide Convention—General Assembly’s request 
for an advisory opinion. Oral hearings completed April 14, 1951; Ad- 
visory Opinion rendered May 28, 1951. See above, p. 579. 

2. Colombia-Peru—Haya de la Torre Case. By order of January 3, 1951, 
time-limits for the presentation of the memorial and counter-memorial 
were fixed, the latest to expire on March 15, 1951. Cuba intervened 
on March 13, 1951. Oral proceedings concluded May 17, 1951; Judg- 
ment rendered June 13, 1951. 

3. United Kingdom-Norway—Fisheries Case. By order of January 10, 
1951, the time-limit for the presentation of the Norwegian rejoinder 
was extended to April 30, 1951. 

4. France-United States—Rights of American Nationals in Morocco Case. 
By order of November 22, 1950, time-limits for the presentation of 
documents of the written proceedings were fixed, the latest to expire 
November 1, 1951. 

5. Greece-United Kingdom—Claim of Ambatielos. Application filed April 
9, 1951. 

6. United Kingdom—Iran—Application of Convention of April 29, 1933, 
between Iran and the Anglo-Iranian Oil Company. Application 
filed May 26, 1951. Oral hearings opened June 30, 1951, on applica- 
tion for indication of interim measures of protection filed June 22, 1951. 

M. O. H. 


® The fact that plaintiff was a non-resident alien did not preclude her attacking the 
validity of a divorce obtained by her citizen husband in another state, Santangelo . 
Santangelo, 78 At. (2d) 245 (Conn., Jan. 9, 1951). 
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BOOK REVIEWS AND NOTES 


Lehrbuch des Voélkerrechts. Unter Beriicksichtigung der internationalen 
und schweizerischen Praxis. Vol. I. By Paul Guggenheim. Basel: 
Verlag fiir Recht und Gesellschaft, 1948. pp. xxxix, 508. 


This is the first of two volumes of a treatise on international law by 
the well-known professor of the Institut Universitaire de Hautes Etudes In- 
ternationales in Geneva. It consists of seven chapters dealing with: ‘‘The 
Foundations of International Law’’ (I), ‘‘International Law as an Order 
Superior to the State’’ (IT), ‘‘The Methods of Creating International Law’’ 
(III), ‘‘The Personal,’’ ‘‘Territorial’’ and ‘‘Temporal Sphere of Validity 
of the International Legal Order’’ (IV—VI) and ‘‘The Organs of Inter- 
national Law’’ (VII). 

These headings, which cover in fact the whole field of positive inter- 
national law generally classified as ‘‘law of peace,’’ although so different 
from the headings traditionally used in textbooks, are obviously and in- 
tentionally taken from the specific language that Hans Kelsen created and 
introduced into the science of law. The author was, indeed, obliged to 
adopt Kelsen’s terminology, for he follows very closely Kelsen’s pure 
theory of law, which requires that terminology as its most appropriate means 
of expression. To Professor Guggenheim international law is, as it is to 
Kelsen, a ‘‘normative coercive order’’ (pp. v, 2 f.), there being no a priori 
limitation as to the subject-matters it may regulate (pp. v,7). The concept 
of justice has no objective meaning, so that the science of international law 
must, therefore, be restricted to the description of positive law, thus avoid- 
ing any natural law tendencies (pp. 12 ff.). The ‘‘nomostaties,’’ as Kelsen 
calls his theory of the structure of the legal norm, is reflected in the largest 
measure in Professor Guggenheim’s work, to the point of his considering 
the delict not as a negation but as a necessary intra-systematic element of 
law (p. 3); while the ‘‘nomodynamies,’’ as Kelsen calls his theory of the 
hierarchy of norms, serves our author as a means of conceiving of the 
international legal order as emanating from a hypothetical basic norm which 
establishes custom as a norm-creating fact (p. 10). 

Customary law is thus the first stage of the international legal order, 
followed by treaty law as the next stage (p. 55), and so on. To explain 
the choice of the basic norm the author has recourse to Kelsen’s theory of 
the relationship of ‘‘tension’’ between the ‘‘ought’’ and the ‘‘is’’ (pp. 11 
f.). Ifthe author adheres to the postulate of ‘‘unity’’ of international and 
national law (pp. 21 ff.) and finds an answer to it in the ‘‘primacy’’ of 
international law (pp. 24 ff.), he obviously observes Kelsenian patterns, 
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although he denies the possibility, sustained by Kelsen, of a choice between 
the primacy of national and international law. Like Kelsen he sees as the 
characteristic of international law the fact that its norms are incomplete, 
insofar as they set forth the material element only and leave the determina- 
tion of the personal element to national law (pp. 4 f.). He follows, too, 
Kelsen’s opinion that general international law, as based in custom, is a 
primitive law which directs sanctions against other individuals than the 
perpetrators of delicts and is characterized by far-reaching decentralization, 
owing to the admissibility of self-help and the lack of any division of 
function between law-creating and law-applying (pp. 3 f., 446). Further. 
more, Professor Guggenheim shares Kelsen’s idea of the impossibility of 
law having gaps, and he demonstrates in the same way as Kelsen does the 
practical purpose of the fiction of lacunae (pp. 129 ff.). The author’s 
statement that the recognition of a new state is a function of the inter- 
national community, being exercised by the recognizing state in its quality 
of a decentralized organ of that community (pp. 181 f.), deliberately 
coincides with Kelsen’s thought on this subject. The whole section on 
organs (Chapter VII) appears to be chiefly influenced by the teachings of 
the founder of the pure theory of law. Professor Guggenheim’s belief that, 
according to a ‘‘natural’’ tendency, the establishment of an over-all inter- 
national judiciary must precede that of a world legislative power (p. 18) 
is in line with Kelsen’s ‘‘law of evolution.’’ In very few points only do the 
author’s views differ from those of Kelsen. 

The emphasis laid in this review upon the fact that the distinguished 
professor of the Geneva Institute follows, with an almost orthodox faith- 
fulness, Hans Kelsen’s doctrines as the guiding lines of his treatise, is not 
intended to diminish the high specific value of the work. It is, on the con- 
trary, a matter of praise that, having come to the conviction that Kelsen’s 
teachings were right, he adopted them almost without reserve. Professor 
Guggenheim’s great merit consists in systematically describing, in full con- 
formity with Kelsen’s general theory, the contents of positive international 
law. This is the first textbook of this kind, for although one must take 
into account Verdross’ excellent Vélkerrecht, it should not be overlooked 
that Verdross, while undoubtedly ranking among the most illustrious repre- 
sentatives of the Vienna School so closely linked with Kelsen’s name, in 
numerous fundamental issues diverges from Kelsen’s doctrine. 

Professor Guggenheim uses Kelsen’s scientific terminology, but he has 
a quite different style. He avoids abstract philosophical reasonings and 
long doctrinal argumentations. His diction is simple and easy to under- 
stand. These qualities will certainly help to make the book acceptable 
both to the broadest circle of young German-speaking students and to those 
scholars in other lands who, although fairly acquainted with the Germal 
language, too often are precluded from reading German works on law owing 
to the complexity of their phraseology. In contrast to this advantage thert 
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is to be noted a certain over-systematization of the different subject-matters 
and an unduly minute subdivision of them. 

A considerable part of the work is devoted to Swiss practice and legisla- 
tion. Swiss literature is profusely quoted, and more than a hundred doc- 
tor’s dissertations written by students of Swiss universities are referred to 
in the footnotes. This is indicative of the importance and high standard 
of the teaching of international law in Switzerland, for which Professor 
Guggenheim has already proved himself, by his important monographs and 
articles, to be one of those most responsible. The Lehrbuch des Vélker- 
rechts is a brilliant confirmation both of the outstanding scholarship of the 
author and of the best scientific traditions of his country. 


Hans KuINGHOFFER 


International Law. The Collected Papers of Sir Cecil J. B. Hurst. Lon- 
don: Stevens & Sons, Ltd., 1950. pp. x, 294. Index. 30s. 


This volume was presented to the author by his friends as a mark of 
their esteem on his 80th birthday. International lawyers should be grate- 
ful to them for bringing together this collection of very stimulating, down- 
to-earth discussions by a former Legal Adviser of the British Foreign Office 
and Judge of the World Court. Though all but four of the papers were 
written in the period 1921-1929, they deal with many problems still un- 
settled today, some of them under current discussion. They show an in- 
cisive analysis and clarity of exposition which command respect and ad- 
miration of the reader. The volume is divided into four parts: presidential 
addresses before the Grotius Society and the Institute of International Law; 
articles published in the British Year Book of International Law; papers 
read before the Grotius Society; and lectures delivered at the Hague 
Academy. 

Part One of the book contains two presidential addresses delivered in 
1937 and 1944. The first deals with the nature of international law and 
why it is binding on states. The author develops the idea that its binding 
character is a necessary concomitant of statehood, which itself is the creation 
of international law; being subject to and bound by international law is a 
necessary consequence of being a state, and ‘‘there is no question of consent 
about it.’ This clears away the misconception of many writers that states 
are bound by rules of international law because they have consented to them 
in one form or another. 

The second address considers the problem of codification of international 
law by states themselves or their representatives. After reviewing the 
futile conferences of 1909 and 1930, the author concludes that codification 
can only be successfully accomplished by a body such as the Institute work- 
ing in a private and unofficial capacity. Even the World Court cannot ac- 
complish the task, because its decisions on customary law (outside of 
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treaties) are so few. This paper was expanded in 1946 and the conclusion 
extended to the effect that the work should be done not on a purely individ- 
ual basis but on both a national and international basis, that is, by national 
bodies under the co-ordination of an international body in order to avoid 
nationalistic tendencies; certainly the vast undertaking does not today, as 
it did seventy years ago, lend itself to accomplishment on an individual 
basis. 

The effect of war on treaties, discussed in Part Two, depends, according 
to the author, on the intention of the parties rather than on the nature of 
the treaty itself. The next two papers and also a paper on the Continental 
Shelf in Part Three form a natural group bearing on the sovereignty or 
exclusive control beyond the low-water mark of the seashore. Sir Cecil 
Hurst holds from the precedents that the interior waters of a bay can by 
appropriation become part of the national territory, not territorial waters. 
This is to be presumed where the mouth of the bay is ten miles or less in 
width, but in the case of a larger inlet the line should be drawn across the 
bay in the part nearest the entrance where the width does not exceed 10 
miles. The ownership of the soil beneath such national waters landward 
from such line is in the sovereign.’ As to how far the right of ownership in 
the submarine soil extends seaward, whether within or beyond the marginal 
belt, he concludes from the precedents and the Act of Parliament of 1858, 
that the proposition seems to be established that ‘‘ within the 3-mile limit at 
least the bed of the sea below low water mark is vested in the Crown.” 
On the theory that the wide claims to jurisdiction over the narrow seas 
have now lapsed by disuse, where those claims have been maintained by long 
occupation and usage (for example by exploiting the pearl, sponge, or 
oyster fisheries) ownership of the sea bed still continues beyond the marginal 
sea. In the same manner the sea bed may be subject to ownership by oc- 
cupation and use as for mining and underground tunnels, but this pre- 
emption is not to conflict with the common right of navigation or of sur- 
face fishing. As to the continental shelf, the author discusses the inter- 
national side of President Truman’s Proclamation of September 28, 1945, 
and points out that the United States apparently intended to claim and 
exercise an exclusive right (believed to amount to sovereignty) to develop 
the resources in the sea bed, as, when and how it liked, whether within or 
without the 3-mile limit, but without extending sovereignty over the waters 
above. The author expands upon an interesting precedent in the agree- 
ment of 1942 between Britain and Venezuela regarding the Gulf of Paria, 
an expanse of shallow water some 70 by 50 miles between Trinidad and 
Venezuela. He proceeds to point out the practical difficulties inherent in 
the exclusive control and exploitation (sovereignty if you like) of the conti- 
nental shelf beyond the marginal belt and underlying a res nullius of high 
Seas. 

Other papers are thought provoking but unfortunately space permits 
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only a few words about them here. On state succession in matters of tort 
the author, after careful analysis of the practice and principle involved, 
holds in effect that liability for tort dies with a state when it loses its per- 
sonality by conquest or merger. In the article on the nationality of claims 
he discusses the bothersome question whether a claim is defeated if by 
transfer, descent or otherwise it becomes the property of a person of a third 
nationality, and particularly if this occurs after the protocol of arbitration 
has been signed or after the claim has been filed with the Commission or 
after the award has been made. The author punctures the theory that a 
claim is based on an injury to the state and may therefore be pressed against 
the respondent state even though it has meanwhile become the property of 
the respondent’s nationals. 

The author’s article on diplomatic immunities in Part Two should be 
read in connection with the course of twelve lectures on Diplomatic Im- 
munities which appears in Part Four. Together they form a pretty com- 
plete exposition of the whole subject including the origin of diplomatic 
missions and their protection, juridical basis and suggested restrictions, as 
well as the persons (and property) entitled, immunity from criminal and 
civil jurisdiction, waiver, servants, remedies, right of asylum, exemptions 
in third states and in time of war, and duration of the privilege. Through- 
out, the precedents, practice and principles are discussed and applied in a 
thorough and professional manner. 

The little volume is a worthy token of esteem and regard for the honored 
and distinguished author. 

L. H. 


Cases and Materials on International Law. By Edwin D. Dickinson. 
Brooklyn: The Foundation Press, 1950. pp. xxx, 740. Index. $8.00. 


This second casebook by Professor Dickinson will be weleomed by teacher 
and practitioner alike. In the preface he says ‘‘It is the aim of this case- 
book to provide materials suitable for an introductory law school course 
of not more than two or three semester hours,’’ a short time in which to 
absorb 740 pages of heavy text. The new materials, structure, and view- 
point indicate that this is not a mere revision of his earlier work of 1929, 
but virtually a new book. Less than a fifth of the cases of the latter are 
repetitions and the international decisions are increased by two-thirds. 
A new feature is the absence of footnotes as such. The author’s notes are 
inserted in the text and are ‘‘intended to be read.’’ They contain helpful 
explanations and ‘‘references of substantial importance and interest.’’ 

Another new feature is the attempt to relate the ‘‘facts of international 
behavior to the development of legal solution.’’ This is early emphasized in 
the author’s note of several pages in Chapter I on the factual variations 
among nations in geography, resources, population, economy, polity and 
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eulture, which have a decisive influence on national policy and international 
intercourse. In this relation the author might have propounded the ques- 
tion why most of the advanced nations have developed in the temperate 
zones. 

A third feature is that under each topic the cases and materials are 
segregated under the headings ‘‘International Forum’’ and ‘‘National 
Forum”’ in the interest of clear thinking and avoidance of confusion. Thus 
it is possible to compare the international point of view on any topie with 
the national point of view, as shown, for example, by decisions of inter- 
national tribunals and national courts. 

A fourth feature strongly borne in upon this reviewer is the apparent 
change of viewpoint from the first edition. In the latter it seems evident 
that the purpose was to present as definitely as possible the approved cur- 
rent rules of international law. In the new edition, the method is less 
expository and more critical, and this is helped along by searching questions 
distributed in the notes. In short, the treatment is inclined to follow mod- 
ern inquisitorial lines and not to accept complacently the dogma of 
authority. 

While the first edition started off in the first chapter with the Nature and 
Authority and Persons of International Law, the new edition begins with 
the Community of Nations—theory, fact and organization, United Nations, 
World Court, and related bodies (Are international public bodies subjects 
of international law?). Next comes the International Sovereignty of a Na- 
tion—birth, recognition, independence and extinction. The materials un- 
der each topic are, as indicated above, separated under international forum 
and national forum. 

Through the body of the volume are the familiar headings of international 
law with pertinent texts and decisions of an international and national 
character. Some of these, particularly nationality and immunities, are 
properly much reduced in size over the first edition. The subjects of war 
and neutrality are practically written off. The closing Chapters 7 and 8 
have little counterpart in the first edition. Chapter 7 deals with the Adjust- 
ment of Differences—methods and procedures, adjudication, self-help (in- 
eluding, among others, the Corfu Channel case, the Niirnberg trials). 
Chapter 8 deals with International Co-operation in respect of the growth 
of international law through decisions and agreements (including codifica- 
tion) and by application to individuals (Genocide and Human Rights), as 
a fundamental step toward the ideal of World Government. 

The volume is a convenient and useful collection of basic materials on 
international law and references to some of the pertinent literature, brought 
up to date, by a well-known master of the subject. It will bring a modern 
outlook into the teaching of international law. 


L. H. Woo.sey 
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Hugo Grotius: De Jure Belli ac Pacis Libri Tres. New German Text 
edited by Walter Schitzel. (Die Klassiker des Voélkerrechts, Vol. I.) 
Tiibingen: J. C. B. Mohr, 1950. pp. xxx, 650. Indexes. DM. 38. 


Hugo Grotius, from childhood onward the ‘‘prodigy of Holland,’’ in 
very young years counsel for the Dutch East India Company, later an 
exiled Dutch Protestant in Catholic France, then for long years Swedish 
Ambassador at Paris, died, in consequence of a shipwreck, while en route 
as Swedish Delegate to the peace negotiations at Osnabrueck. This many- 
sided man of genius had written innumerable works in many fields; his 
writings on international law are few in number. International law was 
hardly the center of his many interests. Yet the De Jure Belli ac Pacis has 
become his most famous work. Even if it is now recognized that interna- 
tional law did not spring from his head like Pallas Athena from the head 
of Zeus; that he was heavily indebted to famous predecessors, such as Vie- 
toria, Suarez Vazquez Gentili, and others; even if it must be admitted 
that his magnum opus can no longer serve as an authoritative treatise on 
international law actually in force, his work is of lasting importance, as 
Lauterpacht in a great study (British Year Book of International Law, 
Vol. XXIII (1946), pp. 1-53) has recently shown. The Library of the 
Hague Peace Palace possesses 225 editions and translations of this work. 

In this country James Brown Scott inaugurated the ‘‘Classies of Inter- 
national Law’’ in which Grotius’ work appeared in two volumes: the first 
giving a photographie reissue of the edition of 1646; the second, the Eng- 
lish translation with Scott’s important Introduction (pp. ix—xliii). 

Now the German Academy of Sciences and Literature has inaugurated 
a German series of ‘‘The Classics of International Law,’’ edited by Profes- 
sor Walter Schatzel. The first volume—Grotius—has already been pub- 
lished, beautifully printed. The second volume—Victoria’s De Indis— 
also translated and introduced by Schitzel will soon follow. 

Professor Schiatzel, a distinguished international lawyer of a truly inter- 
national mind, is, from all points of view, particularly qualified for the 
task as editor and translator. He has dedicated his German translation of 
Grotius to that great German internationalist, Walter Schiicking. Schitzel 
emphasizes the great importance of a new German translation: it is ur- 
gently necessary to dedicate the greatest interest to international law, to 
know the bases which the fathers have laid, and to build on those bases and 
bring the edifice to perfection. For the creation of a firm organization 
of states, based on a strong, supra-national law, is today the only means of 
salvation for the world. He rightly emphasizes that this task of re-editing 
the Classics of International Law is a truly European one, as they con- 
stitute a common treasure of all European nations. Schiitzel always was 
a bon Européen in the sense of Briand. It fits in well with the European 
aspect of this undertaking that the publication of this volume has been 
liberally subsidized by the French Education Publique. 
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In his Introduction Schatzel gives a short biography of Grotius and a 
summary and evaluation of his works. He does not go into details as to 
the relation between this work and the De Jure Praedae as Fruin, and, fol- 
lowing him, Scott had done. This problem of reappraisal was recently 
the object of a long study by Alison Reppy (Fordham Law Review, Vol. 
XIX (1950), No. 3, pp. 2438-285). Schitzel then gives us the highly in- 
teresting Introduction which Christian Thomasius had written to the first 
German translation in 1707. 

The three earlier German translations from the beginning of the eight- 
eenth century were, merely for linguistic reasons, hardly of any great use. 
Likewise the fourth German translation, by Kirchmann, 1869, was not only 
out of print but suffered from defects and errors, as well from a lack of 
beauty and style, having followed too closely the Latin constructions. 
Schitzel’s translation, based directly on the first text of 1625, is exeel- 
lent. It is, as to the meaning, perfectly correct and exact, and, as to form 
and style, done in first-class German. The translator’s high feeling for 
style and quality is shown by the fact that Grotius’ quotations of verses are 
rendered also in metric form in the translation. The citations of Grotius 
are united at the end; careful work has been done here, making these cita- 
tions fully understandable, and completing them, where necessary. This 
reviewer takes pleasure in congratulating Professor Schatzel on a task so 
well done. 

In 1925, three hundred years after 1625, there were published an Ameri- 
ean translation, and a Spanish translation in Madrid. Now, in 1950, a 
new German translation and the first Japanese translation by Professor 
Masao Ichimata of Waseda University, Tokyo, have been brought out. 
Indeed it may be said: Habent sua fata libelli. 

Joser L. Kunz 


Cases and Materials on World Law. Edited with notes by Louis B. Sohn. 
Brooklyn: The Foundation Press, 1950. pp. xxii, 1364. Appendix. 
Index. $8.00. 


This large work is devoted chiefly to international constitutional law 
with special reference to the United Nations and affiliated bodies. 

No one knows so much about a book as the author, and he tells a great 
deal about this volume in the preface. It is the outgrowth of his course on 
World Organization at the Harvard Law School. The volume is composed 
of decisions and advisory opinions of the World Court, legal opinions of 
members of the Secretariat, the Charter and decision of the Niirnberg 
Tribunal, excerpts from debates in various organs, legislative and ad- 
ministrative decisions, resolutions and recommendations, as well as methods 
to implement and enforce them. The materials allow the student to trace 
the evolution and shifts in the powers and activities of the various organs 
of the United Nations. 
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The volume also contains materials on disarmament and control of 
atomic energy. The possibility of strengthening the United Nations by 
means of a grant of additional powers is explored throughout the book, 
including an analysis of various world government plans in the closing 
chapter. 

The author is disconsolate over the handicap of space which necessitated 
omission of two-thirds of the materials originally prepared. Thus it was 
necessary to leave out the development of international government prior 
to the League of Nations, most of the League materials, as well as chapters 
on budget, secretariat, immunities, and many of the smaller agencies. The 
full texts of the basic documents (constitutions and the like) of the League, 
United Nations, International Court, and various international organs are 
gathered in the Appendix at the end of the volume, instead of scattered 
piecemeal throughout the ten chapters. ‘‘As a partial substitute for the 
many problems not covered in the case book, the editor has provided ex- 
tensive notes’’ of explanation and of suggested readings. 


Any summation of the contents of this monumental work would be futile 
and will not be attempted. Only some of the main features will be pointed 
out. The volume starts out with a General Bibliography of fourteen 
pages on World Law and Organization, International Law, World Politics, 
Federalism, World Unity, the Holy Alliance and Concert of Europe, 
Official Documents. The ten chapters deal with the General Competence of 
International Organs (methods of interpretation, exception of domestic 


jurisdiction), Membership, Rights and Duties of States, International As- 
semblies (composition and voting, functions and powers), Economie and 
Social Council (composition and powers, human rights, non-governmental 
organs), Non-Self-Governing Territories (Trusteeship Council, strategic 
areas, colonies), Security Council (voting and powers, settlement of dis- 
putes), Maintenance of Peace (enforcement under the League, armed forces 
for United Nations, disarmament, atomic energy, collective self-defense, 
Niirnberg trials, genocide), International Courts, Arbitration and Concilia- 
tion (development and jurisdiction), World Government (current pro- 
posals). 

These topics are presented and illustrated by actual debates, proposals, 
resolutions and other official documents, frequently in relation to actual 
problems, such as forced labor, management of colonies, Indonesia prob- 
lem, India and Pakistan dispute, ete. For example, the complaint of 
India as to the treatment of Indians in South Africa shows how a com- 
plaint is brought before the United Nations and how it is processed by the 
United Nations machinery to the point of a resolution of the General As- 
sembly or other body. The documents speak for themselves without (for 
the most part) any explanatory text or summary. 

Aside from its value as a classroom medium and reference book, it is a 
valuable contribution to a global view of the structure and ramifications of 
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the United Nations Organization. Particularly impressive is the wide 
range of its activities and how they impinge at many points on the spheres 
of the States Members. The question of domestic jurisdiction constantly 
obtrudes itself and has not been definitely settled. Nor is it likely to be 
settled generally while there is no agreed body to set the boundaries be- 
tween state and United Nations functions. There is some tendency to use 
the agencies for purposes not intended by the drafters and to set up world- 
wide programs and régimes by which do-gooders attempt to settle domestic 
problems and standardize internal conditions everywhere by United 
Nations fiat or general convention. The volume demonstrates how these 
may lead to irritating inquisitions into many phases of state life hereto- 
fore regarded as exclusive. Where local governments have failed to 
achieve human perfection at home, there is little reason to suppose that 
universal agencies may succeed by giving every individual a treaty ‘‘right”’ 
to the full life and the four freedoms. 

The author craves suggestions for reducing the size of the volume. This 
reviewer has found the long-winded debates (ranging from 10 to 30 pages) 
in various bodies repetitious and confusing. It would seem that these 
could be compressed or condensed with profit. It would seem also that the 
extensive bibliographic notes could well be reduced by being more selec- 
tive. Chapter X might be left for the instructor to fill in, as its theoreti- 
eal nature appears out of character with the rest of the volume, and seems 
related to the editor’s notes on federalism and world unity at the beginning 
of the book. Perhaps the section on Preambles, Purposes and Functions 
in Chapter I could be omitted or compressed into a note. 


L. H. Woousey 


Money in the Law: National and International. (Rev. ed.) By Arthur 
Nussbaum. Brooklyn: The Foundation Press, 1950. pp. xxxii, 613. 
Index. $8.00. 


International monetary and financial relations are the subject-matter of 
a rapidly growing body of rules of international law. These rules affect 
directly or indirectly the day-to-day transactions of states as well as their 
residents and nationals. Accordingly Money in the Law is a field which 
deserves careful study by the practitioner as well as the theoretician. Un- 
fortunately, there is at present in this field of law too much law and too 
little order. Some of the reasons for the prevailing confusion are probably 
conflicting policy objectives of the laws in force as well as deliberate or 
involuntary lack of clarity of the relevant provisions. In the circumstances 
the second (‘‘completely revised’’) English edition of Professor Arthur 
Nussbaum’s Money in the Law (actually it is the third edition if one counts 
the German edition (1925) as the first edition of this standard work) is a 
most welcome and useful guide through the labyrinth of legal measures, 
theories and principles concerning ‘‘money’’ and related fields. 
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From a methodological viewpoint the book is extremely noteworthy. It 
covers virtually all levels of rules, namely, international law (with special 
emphasis on multilateral and bilateral agreements), constitutional law, statu- 
tory law, decrees and executive orders, as well as decisions by international 
and domestic courts. At the same time it is a study in comparative law; 
in the words of the author: ‘‘ Monetary law offers an unusual and probably 
unique opportunity for comparative treatment because the fundamental 
problems which it raises for law-givers and courts are largely identical 
everywhere in modern civilization’’ (p. iv). It takes up conflict of laws 
problems relating to money and monetary obligations. It contains note- 
worthy sections on legal history, in particular, the Annex on ‘‘ Legal History 
of the American Currency’’ (pp. 553-603) and the Section on ‘‘The Notion 
of World Money”’ (pp. 547-552). 

The legal bases of money are of particular significance from the viewpoint 
of the ‘‘nominalist doctrine’’ of money. Adherents of the so-called ‘‘state 
theory of money,’’ e.g., Knapp, State Theory of Money (abbreviated English 
translation, London, 1924), and in particular F. A. Mann, Legal Aspects of 
Money (London, 1938), emphasize the close relationship between money and 
law. For this school ‘‘Only those chattels are money to which such char- 
acter has been attributed by law, 7.e., by or with the authority of the State’’ 
(Mann, op. cit., p. 10). Not only the nature of money, but also its value 
and its character as means of settlement of monetary obligations are de- 
termined by the state. By contrast Nussbaum is the protagonist of the 
‘“Societary Theory’’ of money on the ground that ‘‘in the phenomenon of 
money the attitude of society, as distinguished from the state, is paramount’: 
(p. 8). However, this observer ventures the opinion that the conflict be- 
tween the legal and the societary theory of money is not irreconcilable. 
Actually Nussbaum explores virtually all major legal aspects of money, but 
occasionally qualifies the legal approach by reference to certain social phe- 
nomena when, in support of the ‘‘societary theory,’’ he states, for example, 
that money, although issued by the proper authority, may at times not be 
deemed acceptable by the public. In other words, the author’s claim that 
he expounds a ‘‘societary theory’’ probably does not do full justice to the 
scope of his work; moreover, it is apt to stamp Nussbaum’s approach as 
legally less precise than it actually is. It would appear that the author’s 
approach is most appropriately designated as primarily a legal theory of 
money qualified by sociological, economical, and psychological considerations. 

However that may be, the ‘‘state theory’’ as well as the ‘‘societary 
theory’’ of money agree that the ‘‘rule of nominalism’’ governs, in prin- 


ciple, domestic as well as international monetary obligations (p. 18). The 
“rule of nominalism’’ is of special significance in reference to domestic 
debts in case of devaluation (pp. 171-175). In reference to foreign 
money obligations the author states that ‘‘the triumph of the nominalistic 
rule in regard to foreign currency may be called universal’’ (p. 350). 
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Moreover, the scope of the ‘‘nominalistic rule’’ has been considerably ex- 
tended by the recent practice of outlawing ‘‘gold clauses’’ in domestic and 
international contractual obligations. The author’s discussion of the na- 
ture of gold clauses, the operation of gold clauses, as well as of the statutory 
and judicial restrictions of gold clauses (pp. 223-299 and pp. 414-445) is 
a masterpiece of juridical analysis of an extremely complex, but legally and 
economically, highly significant problem. 

Nussbaum’s discussion of the monetary system centers on the ‘‘ideal 
unit’’ whose value is more or less disconnected from its physical substratum 
(pp. 13-17). Accordingly, a modern monetary system is built upon an 
‘‘ideal unit’’ and includes a number of corporeal money types which are 
expressed in terms of the ‘‘ideal unit.’’ It is essential that appropriate 
fractions and multiples of the unit be represented by coins and/or notes 
(pp. 115-116). As is to be expected, the book includes a very informative 
treatment of the legally relevant characteristics of coins, paper money, and 
deposit money. As for ‘‘legal tender’’ the author stresses the private law 
character of the concept (pp. 45-46). Although the impact of ‘‘legal 
tender’’ provisions on private obligations should not be minimized, it seems 
that from the viewpoint of monetary legislation it is at times more sig- 
nificant that certain money pieces are designated as ‘‘legal tender’’ for 
public rather than for private debts. As to the territorial scope of 
monetary legislation, the author apparently ascribes little, if any, sig- 
nificance to the concept of ‘‘separate currencies’’ in the sense of Article IV, 
Section 9, of the Articles of Agreement of the International Monetary 
Fund, i.e., ‘‘separate’’ currencies which ‘‘exist’’ in the metropolitan and 
non-metropolitan territory of members. 

For the international lawyer the second part of the book (pp. 311-552) 
will be of special interest. The chapters on ‘‘ Foreign Money’’ and ‘‘ Debts 
in International Relations’’ abound with examples of recent court decisions 
taken from the judicial practice of many civil law and common law coun- 
tries. Also, the decisions of the Permanent Court of International Justice 
in the Serbian and Brazilian Loan cases are discussed in great detail with 
reference to the question as to whether international law proper or private 
international law should have been applied. 

A special section is devoted to ‘‘standardizing’’ and ‘‘stabilizing agree- 
ments.’’ The former are designed to establish a common standard for 
coinage (kind of metal, fineness, weight, form, impress, ete.), while the 
purpose of the latter is to stabilize in the international money market the 
value of ‘‘ideal units’’ such as ‘‘dollar,’’ ‘‘frane,’’ and ‘‘pound.’’ The 
so-called Latin Monetary Union of 1865 is considered the most significant 
example of standardizing agreements. The ‘‘Tripartite’’ agreement of Sep- 
tember, 1936, originally concluded between the United States, Great 
Britain, and France, exemplifies a ‘‘stabilizing agreement.’’ Moreover, the 
major legal and monetary implications of ‘‘ pegging agreements,’’ ‘‘clear- 
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ing agreements,’ 


and ‘‘payments agreements’’ are indicated (pp. 515- 
517). It should be noted that Nussbaum’s definition of ‘‘ payments agree- 
ment’’ as an agreement in which ‘‘a country under exchange control lifts 
its barriers to allow a limited outflow of money to the co-contracting country 
for the payment of debts’’ (pp. 515-516), although meaningful as such, 
does not correspond to current usage of the term ‘‘payments agreement’’; 
rather it covers that type of agreement which occasionally is designated as 


‘‘liquidation agreement.’’ However that may be, there is considerable lack 
of agreement in theory and practice as to the precise meaning of the term. 
In accordance with the foregoing classification Nussbaum considers the 
Articles of Agreement of the International Monetary Fund as a combina- 
tion of a ‘‘stabilizing agreement’’ with a ‘‘ pegging agreement.’’ 

The Articles of Agreement of the International Monetary Fund are sub- 
jected to rather severe criticism, a criticism which is at times based on 
economic rather than purely legal grounds. The author holds that the 
Fund carries on, more or less with American money, the function of the 
American Stabilization Fund of the 1930’s, that is, the support of weak 
currencies of friendly nations. He considers, furthermore, ‘‘control of the 
gold market as perhaps the most vital task of the Fund’’ (p. 536). He has 
no quarrel with these functions of the Fund or with its advisory and con- 
sultative activities. However, he criticizes the Fund Agreement on the 
ground inter alia that ‘‘for the first time a formidable mechanism of ex- 
change control is being imposed upon independent states from the outside’’ 
(p. 546). Actually, nothing in the Fund Agreement requires members to 
maintain or introduce restrictions on payments for current transactions. 
All provisions of the Fund Agreement authorizing such restrictions are 
permissive rather than mandatory. Moreover, ‘‘elimination of foreign ex- 
change restrictions which hamper the growth of world trade’’ (Article I 
(iv) of the Fund Agreement) is no doubt one of the primary purposes of 
the Fund. It is true that under Article VI, See. 1 (a) of the Fund Agree- 
ment the Fund may request a member to introduce control of capital trans- 
fers to prevent a large or sustained outflow of capital; and that the Fund 
may declare a member ineligible to use the Fund’s resources if that member, 
after having received a request to impose controls of capital transactions, 
fails to exercise appropriate controls. It is doubtful, however, whether 
Nussbaum’s broad objection is based on this narrow provision. In any 
event, no request has been made by the Fund up to now. 

The provision of the Fund Agreement on unenforceability of certain ex- 
change contracts (Article VIII, Sec. 2 (b)) is dealt with in great detail. 
The author is obviously aware of, but does not discuss, the formal interpre- 
tation of this provision by the Fund (see ‘‘Letter to Members on Unen- 
forceability of Exchange Contracts,’’ June 14, 1949, in International Mone- 
tary Fund, Annual Report, 1949, pp. 82-83), which states that 
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if a party to an exchange contract of the kind referred to in Article 
VIII, Section 2 (b) seeks to enforce such a contract, the tribunal of 
the member country before which the proceedings are brought will not, 
on the ground that they are contrary to the public policy (ordre pub- 
lic) of the forum refuse recognition of the exchange control regulations 
of the other member which are maintained or imposed consistently with 
the Fund Agreement. 

However, he contends that there still may remain certain conflict of laws 
problems involved in the unenforceability of exchange contracts which may 
require settlement in accordance with traditional conflict of laws rules 
(p. 544). 

As for the effectiveness of the provisions of the Fund Agreement in do- 
mestic law, the author states rightly that this question can be solved only 
on the basis of the principles prevailing in each member state regarding 
the internal effect of international agreements (p. 532). Thus the Fund 
Agreement has to be ‘‘transformed’’ into domestic law only in those coun- 
tries where the written constitution or constitutional usage requires legisla- 
tive action to this effect. It appears that the author would agree, e.g., with 
the ruling of Attorney-General for Canada v. Attorney-General for Ontario 
(1937), which reads: 

Within the British Empire there is a well established rule that the 
making of a treaty is an executive act, while the performance of its 
obligations, if they entail alteration of the existing domestic law, re- 
quires legislative action. Unlike some other countries, the stipulations 
of a treaty duly ratified do not within the Empire, by virtue of the 
treaty alone, have the force of law. (H. Lauterpacht, Annual Digest 
and Reports of Public International Law Cases: Years 1935-1937 
(London, 1941), p. 43.) 

The author’s statement that interpretations by the Executive Directors 
of the Fund under Article XVIII of the Fund Agreement ‘‘are not binding 
upon private persons, including subjects of member states’’ (p. 529), is, 
to say the least, highly debatable, especially in view of the provision of 
Article XX, Sec. 2 (a) of the Agreement which requires every member, in 
accepting the Fund Agreement, to set forth ‘‘that it has accepted this 
Agreement in accordance with its law and has taken all steps necessary to 
enable it to carry out all of its obligations under this Agreement.’’ 

The constantly growing number and complexity of measures affecting 
international monetary and financial relations require most thoughtful 
analysis by lawyers and economists. Although both lawyers and econo- 
mists are frequently called upon to interpret and to apply the same meas- 
ures, lawyers and economists do not necessarily talk the same language. 
It is probably not an unfair generalization to say that economists are, in 
general, inclined to treat legal measures as ‘‘facts’’ and to ignore what 
they consider ‘‘legal niceties.’’ Lawyers, on their part, with the exception 
of a comparatively small number of specialists, are apt to overlook the 

economic implications of these measures. However that may be, a clear 
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understanding of the basie legal issues involved is an indispensable pre- 
requisite for a thorough understanding and effective administration of the 
major monetary and financial institutions. Money in the Law should 
greatly contribute to a clearer understanding of these issues. 

In a field as complex and controversial as international monetary rela- 
tions it can hardly be expected that everybody will agree on every point 
with Nussbaum’s approach and conclusions. Nevertheless no serious stu- 
dent or practitioner in the field can afford to ignore the third edition of 
this standard work which embodies the results of more than twenty-five 
years of pioneering studies of its author. 

Hans AUFRICHT * 
Legal Department, International Monetary Fund 


Indfodsretslovene (Nationality Laws). By Knud Larsen. Vol. I: Texts of 
Laws and Commentaries, pp. xvi, 432; Vol. II, Circulars and Reports, pp. 
392. Copenhagen: Einar Munksgaard, 1948. 


It seems that the time for large collections of nationality laws, like Ze- 
ballos, Hudson-Flournoy, or comparative tabulations, like Magnus, has 
passed. The modern trend is in the direction of the detailed analysis of 
particular nationality laws. The two volumes under review are a welcome 
contribution in this field. The author, Chief of Section, Danish Ministry 
of Interior, was in a position to use all the administrative material not 
otherwise available (courts have no jurisdiction over nationality in Den- 
mark) and to present in the first volume the pertinent texts of Danish legis- 
lation from 1776 to 1946 with a running commentary. The literature on 
the subject in Danish and German and the legislative material were not 
neglected. 

From the viewpoint of the international lawyer the sections dealing with 
the settlement of nationality problems with Iceland (before and after sepa- 
ration), Germany (in connection with the acquisition of South Schleswig) 
and the United States (U. S.-Danish Convention of July 20, 1872), as well 
as Scandinavian attempts to unify nationality legislation, will be of special 
interest. 

The first volume is supplied with a painstakingly prepared index. The 
second volume, while dealing mostly with technical matters, is a valuable 
supplement to the first and is of interest for practitioners as well as for 
the student who wishes to go to the grass-roots and see how the laws operate 
in practice. This work is a competent and conscientious contribution to a 
problem of lasting interest. It is a pity that the author did not add a short 
résumé in English or French. 

JAcoB RoBINSON 
* The views and opinions expressed are those of the reviewer and not necessarily those 
of the International Monetary Fund. 
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Traité de Droit International Privé Francais. By J.-P. Niboyet. Paris: 
Recueil Sirey. Tome V, 1948, pp. 655; Tome VI, 1950, pp. 341. Tables. 


These two volumes continue the monumental work of Professor Niboyet 
on French Private International Law. There will be a seventh volume and, 
later, a general index of the complete work. Volume V completes the treat- 
ment of voluntary obligations which, under the classification recognized at 
the time of the adoption of the French Civil Code, were more or less identi- 
fied with contracts. The author here deals with the problem under the 
title of ‘‘Juridical Acts in Private International Law.’’ This, of course, 
is a broader concept, as it embraces every manifestation of the will intended 
to produce legal consequences. The author excludes, however, all volun- 
tary acts not entirely of a patrimonial nature, such as contracts of marriage, 
because these latter not only affect property relations but also the status of 
the contracting parties. These questions are dealt with later under the 
heading of ‘‘Extraterritoriality.’’ This classification is confusing not only 
to Anglo-American readers but, we venture to say, also to many French 
lawyers. Niboyet explains that by the term ‘‘extraterritoriality’’ he means 
the application of the law of a foreign country to a fact which has effects 
in France, or to a fact which has effects in a foreign country under the 
law of athird. He explains further that his use of the term relates only to 
the creation of rights; in other words, to their origin under a foreign law, 
but not to their international effect (Vol. V, p. 239). Subjects dealt with 
under extraterritoriality are thus very largely matters of personal status 
and of acts and proceedings affecting personal status, such as marriage, 
divorce and separation, the capacity of persons to undertake particular acts 
and, as the author puts it, the ‘‘allegiance’’ of non-physical persons such 
as corporations and associations. 

Volume VI is devoted to a subject of great importance which has been 
receiving much attention both by the Economic and Social Council of the 
United Nations as well as by unofficial international groups of lawyers and 
What is the effect of foreign judicial and arbitral decisions in the 


jurists. 
Here the author 


absence of any diplomatic treaty covering the matter? 
emphasizes that all decrees and judgments whether by a court or adminis- 
trative body have no force or validity in France without a judgment giving 
executive force. For the ordinary judgment of a foreign court, the pro- 
ceeding known as exequatur is required, but the author would make the 
proceeding much more difficult than the rules now recognized by French 
decisions. Reciprocity is not demanded by French courts, but the author 
recommends its adoption because certain countries, although not many, have 
Indeed, the United States is one of these, at least in the 


adopted it. 
Some 


Federal courts under the well-known doctrine of Hilton v. Guyot. 
of our State courts have preferred to refrain from judicial legislation and 
to retain the principles of the common law without demanding reciprocity. 
One is surprised to find the author bracketing the United States with coun- 
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tries not extending adequate recognition to foreign judgments simply be- 
cause we do not have the procedure of exequatur (Vol. VI, p. 31). The 
author has misapprehended our procedure which creates a direct right of 
action on the foreign judgment itself. In practice this is more favorable 
to recognition than the French procedure. 

More than half of Volume VI is devoted to a very useful analysis of 
treaties which France has ratified for the execution of foreign judgments 
and decisions. Some of these are bilateral, such as the Treaty of 1934 with 
Great Britain. The Geneval Protocols of 1923 and 1927 establish a treaty 
union of twenty nations for the execution of foreign arbitral decisions. 
The legal effects of these and other diplomatic agreements are discussed 
with clarity and insight most helpful not only to those interested in French 
positive law but also to diplomatic draftsmen in a field in which conven- 
tional regulation will play an increasingly important réle. 


ARTHUR K. KuHN 


The Jewish Yearbook of International Law, 1948. Edited by N. Fein- 
berg and I. Stoyanovsky. Jerusalem: Rubin Mass, 1949. pp. xvi, 304. 
$8.00. 


The struggle for a ‘‘ Jewish National Home,’’ the legal nature of the 
Mandate for Palestine and the establishment and recognition of the new 
State of Israel have given rise to significant and even unique problems in 
international law. Many of these are competently treated in the present 
first issue of the Jewish Yearbook of International Law, which contains six- 
teen essays and notes, all of which deal with topics of special interest to 
the Jewish people. Most students of international law will probably find 
of principal interest Professor Akzin’s article on ‘‘The United Nations and 
Palestine,’’ and Professor Lauterpacht’s discussion of ‘‘The Nationality 
of Denationalized Persons,’’ in which the learned author condemns certain 
decisions of English and Continental courts which, in dealing with the 
effect of German denationalization decrees, have restored compulsorily to 
individuals, or have held them involuntarily to, a nationality of which they 
have been divested. Professor Kelsen repeats a thesis which he has de- 
veloped elsewhere, in charging that the London Agreement and the Charter 
of the International Military Tribunal illegally ‘‘declare as criminal acts 
which, at the time the rules concerned came into force, were either not 
illegal at all . . . or were illegal but did not involve the individual criminal 
responsibility of those who performed them in their capacity as organs of 
State... .’’ Forthcoming issues of the Yearbook will undoubtedly have a 


more general content; the present volume has exceptional value in collecting 


a wide range of material upon some of the most interesting legal problems of 
our time. 
LAWRENCE PREUSS 


OF INTERNATIONAL LAW 
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NOTES 


Yearbook of the International Court of Justice, 1948-1949, and 1949- 
1950. Edited by Edv. Hambro. The Hague: International Court of 
Justice; New York: Columbia University Press, 1949, 1950. pp. 164, 194. 
$2.00, $1.50. These two volumes follow a pattern, or table of contents, now 
conveniently established. Chapter I deals with the organization of the 
Court; Chapter II with its Statute and Rules; Chapter III with its Juris- 
diction; Chapter IV lists the Meetings and Decisions; and Chapter V sum- 
marizes the Judgments, Advisory Opinions and Orders; Chapter VI is a 
useful Digest of Decisions in application of its Statute and Rules. Chapter 
VII explains and lists the publications of the Court, and Chapter VIII deals 
with the Finances of the Court. Chapter IX provides an extensive bibliog- 
raphy, which the reviewer was at first inclined to regard as extravagant, but 
now thinks is worth while. It covers not only the Court, but the United 
Nations and other international organizations, and may perhaps be the 
most complete bibliography available. The final chapter gives, under four 
headings, the texts governing the jurisdiction of the Court. 

The Yearbook is a compact and useful guide to the work of the Court; 
its size increases as does the work of the Court. It contains information 
which could not be found elsewhere. The editorial work could be im- 
proved. The reviewer was puzzled as to whether there were two volumes 
when he found both prefaces dated July, 1949. The use of capitals and 
numerals in the table of contents (e.g., for Chapter I) leaves the reader 
wondering which matters are regarded as principal and which subordinate. 
There has been, however, some improvement in this respect over previous 


volumes. 
CLYDE EAGLETON 


La représentation internationale en vue de protéger les intéréts des bel- 
ligérants. By Hamza Eroglu. Neuchatel: Imprimerie Richéme, 1949. 
pp. 160. 9 Sw. Fr. This little book is a useful addition to the limited 
literature on the subject of third-party protection (or representation) of 
foreign interests. Dr. Eroglu has studied with care all pertinent materials 
in English, French, and Italian, and his synthesis reveals the extent of 
international agreement on both the theory and practice of third-party 
protection. To be sure, there are a few national variations, and the 
author has described them accurately, but the degree of international ac- 
eord on the subject (at least among the nations of the Western World) is 
highly significant. 

The book is divided into six chapters as follows: (1) The Historical 
Evolution of International Representation in Time of War, (2) The 
Juridical Nature of International Representation, (3) The Bases of Inter- 
national Representation, (4) The Effects of International Representation, 
(5) The Scope and Application of Representation, and (6) The Adminis- 
tration and Termination of Representation. In developing these topics the 
author has relied heavily on earlier treatises on the subject, with the result 
that his presentation is more valuable for its documentation than for its 
originality. 

In his brief conclusion Dr. Eroglu raises the very provocative question 
as to how the practice of third-party protection or representation of bel- 
ligerent interests can survive in a world in which the concept of neutrality 
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is fast becoming obsolete. He points out that if the United Nations at- 
tains its goal of universality, there will be no neutrals to serve as protect- 
ing Powers in the event of military sanctions against offending members of 
the international family. His thought, which is by no means academic 
in the light of the Korean conflict, is that if the search for collective 
security should eventually undermine the basis for neutral protection of 
belligerent interests, we should not fail to develop a substitute for this 
time-honored practice which has proved its ability to alleviate needless 
suffering and to maintain something of the fabric of international society 
even during hostilities. His suggestion is that attention might be given to 
developing a special organ of the United Nations which would act in cases 
of conflict as a ‘‘neutral’’ agency, discharging at least the basic functions of 
a protecting Power (mesures conservatoires) with respect to prisoners of 
war, civilian internees, official archives, and property rights. 


M. FRANKLIN 


International Law in Treaties. By Robert R. Wilson. (Publications of 
the Turkish Institute of International Law, No. 6.) Istanbul: I. A. 
Matbaasi, 1949. pp. 46. This pamphlet contains Professor Wilson’s 
lectures given at the Faculty of Law of Istanbul in 1949. The author dis- 
cusses treaties in relation to international law and policy and traces how 
treaties have affirmed established rules of international law as well as made 
new general law. An interesting chapter covers the effect of treaty waiver 
of rights and remedies under international law. Finally, the author de- 
velops the relation of treaty-made law to customary law and the recent 
impetus given in the United Nations to the codification and development of 
international law by scientific restatements and eventually by convention. 
In closing, the author points out the slight progress so far made toward 
making law (instead of force) the handmaiden of peace. 


L. H. Woousey 


Rumania: Political Problems of an Agrarian State. By Henry L. 
Roberts. New Haven: Yale University Press, 1951. pp. xiv, 414. Ap- 
pendices. Index. $6.00. The volume written by Mr. Roberts is an at- 
tempt to approach the political problems of Rumania in the only way that 
permits the achievement of meaningful depth: through an analysis of the 
agrarian and, more specifically, the peasant issue. The result is an im- 
pressive study which not only offers a key to the understanding of Rumania, 
but could serve as a model for approaching the basic problems of pre- 
dominantly agricultural Eastern Europe where the issues are, mutatis 
mutandis, the same and the solution would presumably have to be similar, 
if not identical. In the most general terms, the issue is that of adapta- 
tion of countries that cannot be classed with inert areas of the world taking 
their misery for granted, yet have thus far been unable to evolve a satis- 
factory formula for absorbing the impact of a Western industrial civiliza- 
tion and economy. The result, in the opinion of the author, was in 
Rumania the emergence of a society that was ‘‘a hybrid, monstrous in 
some respects’’ (p. 332). The most outstanding feature of this develop- 
ment was perpetuation of peasant misery, a fact of basic significance to a 
country where more than seventy percent of the total population engaged 
In agriculture and more than fifty percent of those tilling the land were, 
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from an economic point of view, ‘‘surplus.’’ In a penetrating analysis of 
the political parties of Rumania, the author shows how meaningless the 
names and slogans mechanically borrowed from the West were in ex- 
plaining the nature of the parties and their programs, and how inade- 
quate their approach—including that of the special peasant parties— 
to the realities of the socio-economic situation of the country. The 
author’s findings on the postwar situation are, of necessity, tentative, 
in view of the scarcity of information from behind the ‘‘Iron Curtain”’ 
and the still fluid nature of developments taking place in Rumania and 
elsewhere in the area under Soviet tutelage or pressure. Mr. Roberts 
believes that ‘‘the Soviet experience has instructive lessons to teach’’ 
(p. 349), since it comes from a country whose problems were more nearly 
comparable to those of Rumania than the experiences of the advanced 
West, but he doubts that the Communists really have the answer. The 
situation is further complicated by the danger that, instead of apply- 
ing itself to a solution of Rumania’s problems, the Communist régime 
may facilitate the exploitation of the country ‘‘for the benefit of the senior 
partner.’’ In the long run, only the active and enlightened help of ad- 
vanced countries can provide a healthy solution, which would have to 
avoid the temptation of ‘‘merely ... installing Western procedural 
techniques. ’’ 

While concentrating primarily on the basic agrarian problem, Mr. 
Roberts by no means neglects other aspects of recent Rumanian history, in- 
cluding international relations. With respect to the Big Three agreements 
of World War II and their impact on Rumania, he poses the question of 
the moral and political responsibility of the West. Here, too, the author’s 
findings apply to the entire area now described as the ‘‘Soviet Orbit.’’ 
There was, he points out, a kind of ‘‘logical injustice’’ in the twin demand 
for governments friendly to the Soviet Union and yet produced by ‘‘free 
and unfettered’’ elections. There was a basic incompatibility between 
these two postulates, especially in view of Stalin’s standard of ‘‘friend- 
ship’? which was, or, at least, should have been known. The discus- 
sion of this problem, although incidental to the main theme of the volume, 
is a valuable contribution to the analysis of the material—not merely for- 
mal—meaning and results of Big Three diplomacy, a problem that is not 
always discussed on a satisfactory level these days. 

SAMUEL L. SHARP 
BIBLIOGRAPHICAL MISCELLANY 


While it seems wise to adhere to the principle that public documents. 
national and international, with the exception of the Foreign Relations of 
the United States, will not as a rule be reviewed in the JOURNAL, it also 
seems very fitting to take note of the appearance of the first volume of the 
General Index of the Treaty Series of the United Nations (Lake Success, 
1950). The volume covers volumes 1 to 15 of the Treaty Series and runs 
to some 200 pages. It is elaborately indexed, by subject-matter as well 
as by countries, with ample reference to current problems. Special care 
has been taken to meet the needs of lawyers, diplomats, and students, and 
any such thing as a pure ‘‘library’’ approach has been avoided. 


The Library of the Palace of Peace has continued its outstanding services 
to the science of international law by publishing an extensive annotated 
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bibliography of the printed works of Hugo Grotius, under the direction of 
our old colleague and friend, Dr. Jacob ter Meulen. The bibliography runs 
to over 700 pages and contains 10 plates, in royal octavo format. It is 
planned to publish in an early number of the JourNa a review by Jonkheer 


W. J. M. van Eysinga of this notable contribution. 
* * 


Readers of the JouRNAL are aware of the reprinting of the Digest 
of International Law of our fellow member, Judge Green Hackworth. 
They may not have learned that arrangements have now been made for 
the purchase, direct from the Government Printing Office, of individual 
volumes to replace gaps in series already owned—or for any other reason. 

Reprinting was expected to be completed by June 30. Complete sets of 
the Digest may be ordered from the Superintendent of Documents at $25.00 
a set. Single volumes are priced as follows: Vol. 1, $3.50; Vols. 2, 3 and 
5, $3.25 each; Vol. 4, $3.75; Vol. 6, $2.75; Vol. 7, $3.00; Vol. 8, $2.25. 
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